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It has seemed fitting, at this second meeting of the Associa- 
tion in New Orleans, where it was organized a quarter of a 
century ago, to give some attention to significant happenings 
du.ing this period, in the affairs of the Association, in the field 
of political action, and in the analysis and interpretation of 
political phenomena. At least two former presidents have 
discussed some phases of these topics; but there is perhaps 
room for a difference of approach and emphasis. 

When this Association was organized, the systematic study 
and teaching of political problems was but slightly developed. 
Only a few courses in public law and government were given 
in some of the larger universities. Of the twenty-five persons 
who were present at the organization of the Association, and 
the 214 who became members during the first year, a large 
proportion were primarily interested in history, economics, 
and other social studies with political bearings, rather than in 
political problems themselves. 

In the constitution of the Association, its object was stated 
to be: ‘‘The encouragement of the scientific study of politics, 
public law, administration, and diplomacy.’’ In the first presi- 
dential address, President Goodnow outlined the field of work 
of the Association as including political theory, constitutional 
and administrative law, comparative legislation, historical and 

* Presidential address delivered before the American Political Science Associa- 
tion at New Orleans, La., December 27, 1929. 
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comparative jurisprudence, and political parties. He also 
noted the opportunity of the Association to secure the active 
cooperation of teachers of these subjects, and to bring together 
the student and those actively engaged in political life. A 
further indication of the plans of those who established the 
Association may be seen in the appointment of a series of 
standing committees on different branches of the field outlined, 
and the reorganization of these a year later into sections. 

We may ask how far this prospectus has been carried out, 
and to what extent the scope of the Association has been broad- 
ened or contracted? 

That it has established itself may be seen in the expansion 
of its membership, except for a short period during the World 
War, to over 1,900. These are in large part those engaged in 
teaching in the field of its interests; and this growth is an 
indication of the increasing attention to this subject in the 
educational institutions of the country. To some extent, public 
officials and others interested in political affairs have become 
members and have taken part in the meetings of the Associa- 
tion. But it must be admitted that these form as yet a rela- 
tively small portion. On the other hand, many members of 
the Association have had an active influence in public affairs; 
and codperation between the student and public officials is 
much greater than it was. 

The annual meetings of the Association have grown in in- 
terest and attendance. For some years these were held jointly 
with the older Historical and Economic Associations, and other 
societies in the field of social relations which have come into 
existence. In recent years it has been more difficult to bring 
together all of such organizations; and the Political Science 
Association has united with different groups. These joint meet- 
ings have made possible joint sessions for the consideration of 
common problems. 

The particular topics considered have naturally varied from 
year to year; and there have been changes in the emphasis on 
different branches of the general field, with political develop- 
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ments. In recent years, little attention has been given to com- 
parative legislation, colonial government, or jurisprudence. 
On the other hand, more time has been given to international 
relations, public administration, and methods of research. 

A list of titles of presidential addresses would give some in- 
dication of the trend of developments. For younger members 
of the Association, it may be worth while to recall those of 
James Bryce on The Relations of Political Science to History 
and Practice, President Lowell on The Physiology of Poli- 
tics, and Woodrow Wilson on The Law and the Facts. Most 
of the present members will remember the more recent ad- 
dresses by Professors Dunning and Garner on International 
Relations, Professor Merriam on The Progress of Political 
Research, Professor Beard on Time, Technology, and the 
Creative Spirit, and Professor Munro on Physics and Politics. 

The general plan of standing committees and sections set 
up at the beginning did not function for a time. But impor- 
tant work has been done by a number of committees; and the 
recent development of round tables at the annual meetings 
may be considered a revival of the original plan in a modified 
form; and these seem now to be well established. 

Attention has been given to the problems of instruction in 
government. A section meeting on this subject was held in 
1905; and a committee report was presented in 1908. In 1910 
the study of government was discussed; in 1912 a committee 
on the teaching of government considered laboratory methods; 
and in 1913 there were committee reports on instruction in 
colleges and universities and practical training for public serv- 
ice. The more recent committee on policy has made an exten- 
sive survey of instruction in political science in universities 
and colleges, and in technical and normal schools. 

A committee on research established in 1921 has given in- 
creased emphasis to systematic investigations, was responsible 
for a series of summer conferences held for three years on 
methods of research in political subjects, and initiated the 


movement for the organization of the Social Science Research 
Council. 
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The committee on policy appointed two years ago has made 
extended surveys of the different fields of interest of the Asso- 
ciation, and proposed a program for further development. 

The publications of the Association have formed an impor- 
tant means for extending its influence. For ten years, an an- 
nual volume of the papers and proceedings of the annual meet- 
ing were published. From time to time, important committee 
reports have been issued, notably that on The Teaching of 
Government. In 1906 the quarterly American Political Science 
Review was begun, and has furnished a medium of increasing 
scope and importance for the publication of important articles 
in political science, and through its special departments for 
noting important developments in the political field and rec- 
ords and reviews of publications. 


The Association may be said to have fully justified its for- 
mation, to be firmly established, and may well look forward to 
continued life, with an expanding field of usefulness. 

A quarter of a century is a brief span in the recorded history 
of the world. But the first lap of the present century may well 
seem of outstanding importance to those who have witnessed 
the march of the times, and signs are not lacking that in the 
future it may be considered one of the great turning points in 
political development. 

It may be worth while to recall some features of the political 
situation at the time when the Association was organized. 
Theodore Roosevelt was president of the United States, as 
successor to President McKinley; but it was before the in- 
tense activity of his term as president in his own right. It 
was early in the reign of Edward VII in Great Britain, with 
Balfour as prime minister. William IT of Germany was in the 
second decade of his reign; and Emile Loubet was president 
of France. It was after the Sino-Japanese, Spanish-American, 
and South African wars, and before the Russo-Japanese war, 
and international relations were quiescent, though new prob- 
lems were in sight. 
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During the first decade in the life of the Association, before 
the crisis of the World War, there were significant events. 
President Roosevelt’s elective term set a new high water mark 
in the tide of centralization and executive power in the United 
States; and these tendencies were also reflected in the records 
of such state governors as Hughes and LaF ollette, the adoption 
of two amendments to the ‘‘unchangeable’’ Constitution of the 
United States, and the legislation during the first term of 
President Wilson. In Great Britain, the revival of the Liberal 
party was marked by increased governmental activity in so- 
cial and financial legislation. In France, a more concentrated 
party organization led to more stable government, and an ac- 
tive assertion of the authority of the state over the church. 
Revolutions in Turkey and China were signs of the political 
awakening of the East to the influence of democratic ideas; 
while the Russo-Japanese War demonstrated the self-determi- 
nation of an Asiatic power, which altered the face of interna- 
tional relations. 

At the same time, the tendency toward a more popular basis 
of government continued, by the extension of suffrage in Euro- 
pean countries, the increasing agitation for woman suffrage, 
and the adoption of direct primaries, and the initiative and 
referendum, in the United States. 

The World War not only was the most stupendous conflict 
in the history of mankind, but marked the climax of centralized 
governmental authority in the contending nations. But the 
transformations in institutions which followed have a more 
permanent significance to the scientific student of political af- 
fairs. 

Ten years ago, at the close of the World War, our president, 
Henry Jones Ford, compared the situation during the war to 
the upset of a stage coach, which had dislodged the student of 
politics from his observation post to take a direct part in the 
emergency. Expanding the metaphor, it may be suggested 
that there had been a general crash of political vehicles of 
various sorts at an important cross-road, which sent some of 
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6 THE AMERICAN POLITICAL SCIENCE REVIEW 
the machines to the junk pile, and damaged most of the others 
so as to call for extensive repairs. It may now be possible to 
survey the new models now on the roads, to note the directions 
in which they are moving, and to consider what developments 
have taken place in the methods of observing and testing po- 
litical machinery and in devising traffic regulations to prevent 
further collisions. 

First may be noted the downfall of hereditary monarchies 
and the establishment of democratic republics in most of Eu- 
rope, with the enlargment of the basis of popular government 
in many countries to include women, and the introduction of 
systems of proportional representation. In the early and mid- 
dle nineteenth century, such changes would have been con- 
sidered a movement away from centralized government. But 
the new democratic republics of Europe have adopted the more 
centralized cabinet system in preference to the American legal 
separation of powers; and the German Republic is more highly 
centralized than the former German Empire. The rise of 
the Socialist and Labor parties, which has come with the new 
democracy, has meant an increased exercise of governmental 
authority, which has reached a maximum in the dictatorship of 
the proletariat in Russia. More recently there have come to 
power a number of single dictators in several countries; and in 
most countries executive authority dominates the representa- 
tive organs of government. Even in England, the Lord Chief 
Justice has called attention to ‘‘The New Despotism’’ of the 
bureaucracy. 

On the other hand, there have been the ‘‘balkanization’’ of 
Europe by the emergence of new and smaller states from the 
former empires of Austria-Hungary and Russia, the notable 
increase of dominion authority in the British Commonwealth 
of Nations, and the beginnings of self-government for British 
India. 

But these tendencies toward decentralization are, at least 
to some extent, counterbalanced by the developments in the 
field of international organization. The League of Nations, 


the 
me 
the 
an 
of 
ext 
ha 
ste 
| eV! 
cer 
an 
ab 
tr 
mi 
on 
co 
ex 
of 
| rt 
he 
| of 
tk 
tc 
| s] 
| 
| 0 
| : 
| 
| 
a 
| 
| | 
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the Permanent Court of International Justice, the readjust- 
ments of reparations, are all agencies in a larger political syn- 
thesis. Even the United States, in the Washington Conference 
and the Kellogg-Briand Peace Pact, has taken part in the work 
of international codperation. 

Within the United States, there has been some decline in 
executive authority in the national government, though there 
have been important illustrations of effective leadership by 
state governors, and new signs of executive leadership are 
evident at Washington. Moreover, federal centralization pro- 
ceeds apace—as indicated by prohibition, federal aid to roads 
and education, and in other fields. But those who declaim 
about the ‘‘vanishing rights of the states’’ overlook the steady 
expansion of state activities, and the reorganization and cen- 
tralization of state administration. In the field of local govern- 
ment, the importance of municipal government and the con- 
centration of power in mayor, commission, or city manager 
continues to develop; while less generally appreciated is the 
expanding importance of county government, and the decline 
of the township. 

It may be said that the top-heavy stage coach of dynastic 
rule has about disappeared, and that the new political vehicles 
have a more extended basis of popular support, greater power 
of action, and more concentrated control at the steering wheel. 
Traffic signals, and a traffic court, have been provided. But 
the roadway, tires, and shock absorbers do not seem adequate 
to furnish complete smoothness of motion; and some vehicles 
show signs of serious internal difficulties. The rules of the 
road have not yet been fully formulated; some accidents have 
occurred, others have been narrowly averted, and more serious 
and more general collisions are still possible. 


The analysis and interpretation of political phenomena dur- 
ing this period has not been limited to contemporary events; 
and it may be worth noting some results of studies in earlier 
periods. Anthropologists and ethnologists have added much 
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to the knowledge of primitive stages of social development, 
through the discovery and study of ‘‘fossil’’? remains of 
prehistoric civilization and of primitive peoples. Investiga- 
tions of buried cities have made more definite the extent and 
nature of early political and legal institutions to the time of 
Hamurabi and the Sumerians.” Study of early Asiatic writers 
has disclosed the germs of laissez faire and socialism, and the 
right of revolution, in the ancient Chinese classics, and a trea- 
tise on the art, if not the science, of public administration in 


India at the time of Aristotle.* The period of the older em-- 


pires—lethargic political dinosaurs (the prototypes of Hobbes’ 
Leviathan )—may well be called the true middle ages, the Meso- 
zoic period, of political development. The warm-blooded, 
humanistic, and later humanitarian, state first emerges into 
view with the small Greek city-states, submerged in the glacial 
period of the Dark Ages, to reappear in the Renaissance. 

During the present century increased attention has been 
given, not only to the social and political institutions and life 
of the Renaissance, but to the political theories and interpre* 
tations of that time,* and these have been accepted and applied 
to present-day conditions by some recent writers. Indeed the 
most notable contribution to the discussion of fundamental 
political principles in the early years of the present century 
was the criticism of the doctrine of sovereignty by such writ- 
ers as Duguit and Laski, whose views seem to be in accord 
with the loosely organized political arrangements of the 
Renaissance. The school of pragmatists in general philosophy 
aided this tendency, which still influences the discussions of 
the present time. 

But philosophical interpretations of political tendencies 
during the last decade, like the trend of political events, indi- 
cate the operation of conflicting factors. Even Mr. Laski, in 
his Grammar of Politics, while adhering to the ethical criticism 


*C. L. Woolley, The Sumerians; The Code of Hamurabi, trans. by R. F. Harper 
(1904). 


*W. S. Pott, Chinese Political Philosophy (1925); Kuo-Cheng Wu, Ancient 
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of sovereignty, admits the legal doctrine, and in his discus- 
sion of governmental organization he is not willing to endorse 
any legal limitation on the legal sovereignty of the British 
Parliament. 

The nineteenth century was notable for advances in the 
physical and biological sciences; and the results of extensive, 
systematic, and intensive research in these fields in the formu- 
lation of comprehensive and supposedly immutable laws and 
principles so far surpassed the efforts of students of political 
and social movements to explain the complex variety of their 
phenomena by simple and lasting principles that the term 
scientific has been largely appropriated by the former. Not 
only the foundations, but the main superstructure, of these 
sciences had been built, and future developments were looked 
for mainly in working out the finer embellishments. In physics, 
it was said that its future lay beyond the sixth decimal point. 

But in the new century the foundations of the older physics 
have been undermined; and along with new discoveries and 
applications of vast practical importance, the former certainty 
of absolute laws has given way to new views of workable 
formulas based on statistical averages, with the principle of 
indeterminacy and uncertainty as to the most fundamental 
data. As Eddington has said, the latest conception of the 
structure of the atom is little more definite than the nonsense 
verses of Jabberwocky :° 

‘‘The slithy toves 
Did gyre and gimble in the wabe.”’ 


Even in the last century, however, some scientists had a 
realization of the difficulties of absolute rules, and some appre- 


Chinese Political Theories (1928); Kautilya’s Arthasastra, trans. by R. Shaman- 
asty (1915), B. K. Sarkar, Political Institutions and Theories of the Hindus 
(1922) ; U. Ghosal, History of Hindu Political Theories (1923). 

*R. W. and A. J. Carlyle, History of Medieval Political Theory in the West 
(1902 ff) ; Otto F. Gierke, Political Theories of the Middle Ages, trans. by F. W. 
Maitland (1900); F. J. C. Hearnshaw, ed., Social and Political Ideas of Some 
Great Medieval Thinkers (1923). 


*A. 8. Eddington, The Nature of the Physical World, p. 291. 
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ciation of the complexities of their problems, which have a 
resemblance and an application to those of political and so- 
cial phenomena. In my undergraduate days, Professor Shaler 
set forth the view that a plexus of factors must be considered 
to account for the formation of glaciers, as it must for most 
social happenings; and that tremendous alterations in the 
physical world might result from slight changes in conditions 
at critical points, as by a change in temperature from just 
below to just above the freezing point of water. William James 
made an earnest plea for the word ‘‘some,’’ which those fond 
of sweeping universals are apt to overlook. He recognized 
the limitations in the method of analysis, and saw that human 
experience was not merely an aggregate of distinct sensations, 
but a fluctuating whole that was more than the sum of its 
parts—anticipating, in part at least, the ideas of the present 
day Gestalt psychologists. Organic chemistry illustrates the 
immense variety of manifold combinations possible from a 
limited number of elements. The student of political affairs 
may well keep in mind the complexities of his problems when 
asked for a simple solution. 

The interaction of complex, and often conflicting, forces has 
many applications. More than fifty years ago, Bagehot noted 
as the underlying conditions of social progress the opposing 
principles of custom and novelty, of stability and change.*® The 
same combination may be seen in the factors of heredity and 
variations which form the basis of biological evolution, in the 
economic doctrine of the equilibrium of supply and demand, 
and, as shown by Professor Dewey, in the elements of habit 
and impulse in the development of human character and con- 
duct. A few years ago, the president of the American Histori- 
cal Association named as the first two of the general laws of 
history the law of continuity and the law of mutability.’ 

More general recognition of this paradox in the field of po- 
litical discussion might open the way to a reconciliation of 


***Polities and Science,’’ 18 Scientific Monthly (Jan., 1924). 
™ American Historical Review (Jan., 1924). 
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opposing forces. Bryce’s analysis of the opposing claims of 
liberty and law should temper the extreme advocates of free- 
dom and of law enforcement. Early in the century, Professor 
Dicey noted the dilemma in the problem of liberty of combina- 
tion. More recently, President Hadley has called attention 
to the inherent conflict between the ideals of liberty and equal- 
ity ;* while Professor Dunning’s presidential address traced 
the long rivalry between these principles in the field of inter- 
national relations. The trend of political developments in the 
present century may perhaps be summarized as a combination 
of despotism and democracy. 

Without accepting the extreme views as to the economic in- 
terpretation of history and politics, economic principles and 
considerations have important applications not always recog- 
nized. The thesis of Mr. Kales’ book on Unpopular Govern- 
ment, that the long list of elective officials and numerous elec- 
tions in this country result in less effective popular control 
of government, indicates a failure to appreciate the political 
law of diminishing returns. 

On the other hand, the principle of the division of labor has 
been applied to government in the political doctrine of separa- 
tion of powers, and extended even beyond that doctrine in the 
multiplication of governmental agencies; but without a co- 
ordinating agency, only inadequately furnished by our present 
political parties.° The recent tendency to displace the two- 
party system by economic blocs has been criticized as a type 
of collective bargaining ;* but the two-party system itself may 
be considered as a more comprehensive process of collective 
bargaining. 

Machine methods and large-scale production have been ap- 
plied to polities, not only in the conduct of election campaigns, 
but in developing a governmental structure which yields quan- 
tity production of legislation. But it can hardly be said that 


*A. T. Hadley, The Conflict between Liberty and Equality (1925). 
* “Separation of Powers,’’ 21 Michigan Law Review, Feb., 1923. 
* A. T. Hadley, Economic Problems of Democracy (1923), pp. 79 ff. 
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as yet satisfactory standardized models have been established, 
while the advantages of highly skilled craftsmen have been 
lost. 

Economic considerations may also throw light on the trend 
toward the concentration of political power, and the perennial 
problem of centralization and decentralization. This tendency 
may be noted in several directions, often discussed without 
recognizing their interrelation. The supporters of local home 
rule against state control often fail to see that the growth of 
cities and the expansion of municipal functions are also im- 
portant examples of enlarging spheres of public action, which 
is gaining ground in the movement for regional planning and 
regional government. The notable increase in the activities 
of the national government, and the more recent developments 
in international organization, are parts of the same general 
tendency. While in all governmental systems, the increase of 
executive authority is another phase of the same movement.” 

At the beginning of this century, Professor Dicey called 
attention to the change in the direction of legislative policy 
in England from the era of Benthamite individualism during 
the middle period of the nineteenth century to what he called 
collectivism during the last third of that century.”* He ex- 
plained this change of direction by a shift in public opinion 
on social problems, but noted also its harmony with the devel- 
opment of large-scale and corporate action in the field of com- 
merce. Other economic factors affecting the situation were 
the applications of steam power to large-scale manufacturing 
industry, and the development of rapid communication by tele- 
graph and telephone. These changes in the scope and organi- 
zation of economic activities account in large part for the 
increased activities of national governments in international 
affairs, and in the United States, in the field of interstate com- 
merce, and at same time have been closely related to the stu- 


u¢¢ Administrative Legislation,’’ Michigan Law Review, Jan., 1920; C. T. Carr, 
Delegated Legislation (1921); Lord Hewart, The New Despotism (1929). 
*A.V. Dicey, Law and Public Opinion in England (1905). 
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POLITICAL DEVELOPMENTS AND TENDENCIES 13 


pendous development of large urban communities and their 
special problems. 

The twentieth century has seen steam power supplemented 
by hydro-electric power; steamboats and railroads by automo- 
biles and aéroplanes; and telephone and telegraph by the mov- 
ing and talking pictures and the radio. The old areas of social 
and economic activities have been enormously expanded; and 
the large-scale corporation form of management has been ex- 
tended to all forms of business life, on a steadily expanding 
scale. A recent French writer has styled American business 
methods ‘‘the high water mark of super-collectivism.’* But 
the same tendencies may be seen in other countries toward 
the organization of economic and social affairs on a national 
and international basis. 

Political centralization is, then, but one aspect of a general 
movement in all fields of human action.* One factor affecting 
its development, especially in the United States, perhaps even 
more in the future than in the past, has hardly been realized 
as yet. The national income tax, with its accepted principles 
of progressive rates and centralized administration, gives to 
the central government vastly greater financial resources than 
those of the states and local governments, and thus provides 
the means for a still greater expansion of national centraliza- 
tion, of which flood control and farm relief are the latest illus- 
trations. 

Another factor which in some respects retards the move- 
ment toward political adjustment, and in others forces it into 
larger units than would otherwise be necessary, is the rigid 
character of our political and administrative areas. With our 
present state boundaries, many problems of interstate com- 
merce must be handled by the national government which 
could be dealt with by state governments if the country could 
be regrouped into a smaller number of larger states. County 

* A. Siegfried, America Comes of Age. 


“ Centralization of Administration in New York State. Columbia University 
Studies, vol. 9 (1898), ch. 6. 
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areas established in the days of mud roads and ox-carts, and 
difficult to change in most states, are too small for an age of 
motor cars and concrete highways; and functions which might 
be performed by larger counties must now be carried on by 
the states, by private corporations, or not at all. City bounda- 
ries are subject to change, but it is becoming increasingly 
difficult to expand our larger cities to include the whole of 
the rapidly growing urban regions. There is need for a more 
thorough appreciation of the fact that governmental areas 
require a territorial as well as a jurisdictional field of action 
adapted to the social and economic conditions of the times. 
It may be possible in time to secure a more satisfactory 
arrangement of local areas. In the meantime, there is a no- 
table development of special districts and special authorities, 
which serve to meet emergency conditions in some fashion, but 
add to the complexities and difficulties of local government. 
In the larger field, any readjustment of state lines seems as 
yet a distant prospect. Some beginnings have been made in 
the codperation of neighboring states on projects of common 
interest; and this process may well be encouraged. There 
have also been some steps taken by the national government 
in the direction of administrative decentralization, which 
might be further developed as a counterpoise to the growing 
legislative centralization. State officials could be more largely 
used in the administration of national laws, and the policy of 
grants-in-aid applied to secure more active codperation be- 
tween state and national officials. Various agencies of the 
national government have found it convenient to divide the 
country into a limited number of large sectional areas, as the 
ten judicial circuits, the transportation districts of the Inter- 
state Commerce Commission, the federal reserve bank dis- 
tricts, and the federal land bank districts. But as yet these 
districts have been formed on distinct lines for each purpose. 
May it not be possible to divide the country into a limited num- 
ber of such districts for several purposes; and for the national 
government to establish in such districts advisory councils, 
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chosen on functional lines, which might assist the administra- 
tive officials? By such means a better equilibrium might be 
secured between the forces of centralization and decentraliza- 
tion. 

But the balance will not be a permanent status, nor even like 
the swing of a pendulum, alternating in equal movements from 
a fixed center. The variations of political and social forces 
have more resemblance to the flow and ebb of the tides, where 
the normal daily rise and fall is surpassed each month, and 
still more at the equinoctial periods; while the record of cen- 
turies may show a continuing advance or recession. Or again, 
they have been compared to a spiral, where each return of a 
cycle is in a different plane—but whether higher or lower will 
depend on the viewpoint of the observer. 

An important field of work for the members of this Asso- 
ciation is the investigation of such tendencies and problems. 
This calls for intensive inquiry into the facts of the situation, 
with the impartial attitude of the physical scientist. It also 
calls for critical analysis of the data, and for insight and 
imagination to determine the factors that explain the results. 
This will involve the presentation of hypotheses and theories 
to be tested and accepted only so far as they satisfy the con- 
ditions. 

As to the final outcome of political development, we may 
indulge in speculations for the distant future with as much, 
and no more, certainty than the physical and biological scien- 
tists. If, like Henry Adams, we accept the second law of ther- 
modynamics, we will follow the astronomers, who looking back- 
ward and forward for millions of millions of years, can find 
no beginning, and at last the ultimate annihilation of energy,” 
and will agree with Spengler as to the permanent decline of 
western civilization. But we may also find a more hopeful 
view in Millikan’s theory of cosmic rays, as evidence of a con- 
tinual creation of energy by the formation of atoms, or in the 
biological doctrine of progressive evolution, in the light of 
Bergson’s philosophy of creative evolution. 

%* James Jeans, The Universe Around Us (1929). 
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THE PRAGMATIC ELECTORATE 


FRANCIS G. WILSON 
University of Washington 


I. DEMOCRATIC CITIZENSHIP 


Political science has dealt too long, on the one hand, with 
the ideal, and, on the other hand, with the abnormal and per- 
verted features of political society, rather than with the nor- 
mal and the eventual. Our theory of ideal democracy’ is per- 
haps more suited to the Greek and Roman city-state, with par- 
ticipation as the test of the good citizen.?, Representation has 
been heralded as the device which makes the ancient ideal pos- 
sible on a large scale. But in practice it has been found that 
the enormous expansion of the public, i.e., the body of persons 
who have the right of participation, has made the problem far 
more complex than was at first thought possible. Greek ideals 
of education and coercion of the citizen body toward general 
improvement have been carried out with greater success, and 
our statute books reflect a Hobbesian attitude toward human 
nature which is true only in part. The political philosophy 
of democracy must be built on the facts of political life. 

Shall we break with the Greek and Roman ideal of the par- 
ticipation of the citizen group in the affairs of the state? It 
is true that the present attitude is a revised form of the demo- 

1Democracy may mean either a form of government or a social philosophy. 
The older theory has generally limited it to a form of government. This is 
clearly shown in the writings of Bryce and Maine. It seems we must think of 
it more in terms of a general appreciation of human personality, or as a social 
philosophy underlying the modern constitutional state, though as a political process 
it may be viewed as a form of government. Pragmatism is here taken to mean 
the application of the doctrine of consequences to political concepts. The true 
concept is the workable one. Hence, pragmatism is for politics more than a 
theory of truth, or a method of ascertaining truth; it becomes, in fact, the justifi- 
cation of a program in which the ideal is tested by the actual. 


*Cf. Harrington’s ‘‘Oceana,’’ in Ideal Commonwealths (New York, 1901), p. 
239, for an early modern statement of this view. 
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cratic ideal of antiquity, but with a different interpretation 
of the meaning of citizenship. All democratic governments 
must finally rest on some theory of the suffrage; any study of 
the fact of non-voting must be based on a theory of the suffrage 
likewise. With the expansion of the theory of citizenship to 
include all subjects, a corresponding theory of limited partici- 
pation was developed—no doubt a product of the Middle 
Ages. The totality of citizens was distrusted, and some test of 
participation had to be devised. Such was the origin of re- 
ligious tests for political participation; such was the origin 
of the distinction between the right to vote and the fact of 
citizenship. 

With the broadening of the franchise in the nineteenth cen- 
tury, the older ideals have come to life again, and in a general 
way the theory now is that a citizen should vote. Eligibility 
to vote, as defined by statute, does not logically carry with it 
the duty to vote, but those who favored or opposed a general 
franchise assumed that the people would vote. The fact re- 
mains that our government was organized during a period of 
mistrust of the ordinary citizen; it was not designed along the 
ideals of antiquity, but rather against the harmonizing of po- 
litical participation and citizenship. The eighteenth-century 
French distinction between active and passive citizenship, 
found in the constitution of 1791, is implied in the colonial and 
early state restrictions on the right to vote. The extreme demo- 
cratic sentiments developed during the nineteenth century, 
however,—whether because of frontier influence or of a general 
world democratic movement does not matter—take a very dif- 
ferent position: citizenship, in a real sense, means active par- 
ticipation in politics; it implies very much the same definition 
as was given by Aristotle.*® 

®*The conservative contemporary theory is stated very well in W. B. Munro, 
The Government of the United States (New York, 1925), pp. 101-113. Following 
Thomas M. Cooley, Munro argues the connection between the vote and public wel- 
fare; the vote is a privilege given for community benefit, therefore there is an 


obligation to exercise it. Of course, the qualifications for voting must be laid 
down by the state. The restrictions imposed are obviously for general welfare, 
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This paper is an evaluation of these competing claims as to 
the nature of democratic citizenship. Necessary to it is a 
theory of the franchise; and the suggestion is made that ulti- 
mate participation is more important than constant participa- 
tion; that the vitality of democracy comes from a right of pro- 
test, of self-protection, not from the fact of participation; that 
the right to vote is not an office, a public trust, or a natural 
right, but a privilege granted in democracies for self-protec- 
tion of the individual; that the vote is in reality a check on 
those who govern; that this is in accord with the general ethical 
view of the value of human personality; and that such a set 
of propositions is consistent with a pragmatic view of the state, 
and with such practical. knowledge of the democratic process 
as we possess. 

In determining the nature of modern democracy, pragmatic 
tests are more valuable than absolute ones. It is a fact that 
most men do not vote unless they feel that they have something 
at stake; it is probably a fact that few men vote simply because 
they feel that it is their duty to do so. Perhaps it is possible 
to learn by experience, but many civic organizations do not. 
Count over the innumerable elections in which only a portion 
of the qualified electorate has voted, and on the sheer exten- 
siveness of our political experience we may as well give up as a 
lost ideal the notion that all persons qualified will or should 
vote. It is possible that in the reconstruction of the democratic 
process we will reckon on a fourth or a half of the possible 
electorate actually voting. Could this not be considered the 
normal, even ideal, condition in democracies? If such an in- 
terpretation were accepted, our whole political life would im- 
mediately become more real; the wasted energies directed to- 


but these are considered to be exceptions to the general rule that adult citizens, 
under proper conditions, should be able to vote. It is doubtful whether the privi- 
lege of voting was established on a purely general welfare theory. More probably 
the doctrine of equality and nineteenth-century individualism brought it about. 
Those who have opposed suffrage extension have undoubtedly made a wide use 
of the general welfare theory. 
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ward getting a naturally indifferent electorate to vote might be 
turned to other and more fruitful channels. 


Il. THE THEORY OF NON-VOTING 


It seems that such an interpretation of the process of democ- 
racy may be defended on theoretical as well as practical 
grounds. An essential part of this notion of the democratic 
process is, however, that the right of the masses who do not 
vote should not be taken away. Perhaps once in ten years a 
citizen may feel a keen interest in a particular public question. 
He will have an interest in the problem according as he inter- 
prets his own relation to his government; and his right of par- 
ticipation, as an habitual member of-the inactive electorate, 
should not be taken from him. It is the ultimate right of pro- 
test on the part of the citizen that makes democracy a living 
force, and not the individual’s actual and continued participa- 
tion. 

Let us examine the grounds for this position, without mak- 
ing too great a distinction between theory and practice in de- 
mocracy. To begin with, the structure and ideals of modern 
society go counter to the notion of all persons participating 
in the process of democracy. It is a far cry back to the more 
simple days when interests in life, aside from the problem of 
subsistence, were few. Today we accept the settlement which 
has been reached in the rule of law, in constitutional govern- 
ment, and the responsibility of public officials for their acts. 
Not only has the problem of governmental structure been 
settled to the satisfaction of most persons, but the complexity 
of modern relationships gives men much to think about besides 
political or religious matters. The modern citizen’s mind is 
filled with the echoes of an industrial society. Only when gov- 
ernment intrudes beyond the sphere in which his interests dic- 
tate that it should work is he aroused. This may be once ina 
life-time, or every four years. The field of art in all its com- 
plexity, the talkies, the radio, the newspaper carrying the in- 
finite stimulations which society has created, the wealth of 
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books and magazines—all lead natural interest away from the 


somber realities of government. Yet government must work, 
and it must justify itself by the service it performs, not upon 
an abstraction which may be called perfect democracy. The 
very nature of modern society demands that we recognize once 
and for all that, normally, only a few will participate in the 
conduct and direction of public affairs. As Bryce remarked 
that there has never been anything but the government of the 
few, so we might add that the electorate in the active sense 
will always be the few.‘ 

The nature of public opinion justifies the position taken with 
regard to the democratic process. An immediate and challeng- 
ing field, indeed, presents itself in the nature of opinion. Is 
opinion permanent or constantly changing? We may follow 
the modern prophet of mutability, Lippmann, or a more an- 
cient teacher of permanency in opinion, John Locke. In Sec- 
tion 223 of the Second Treatise of Civil Government, the latter 
remarks: ‘‘To this perhaps it will be said, that the people being 
ignorant and always discontented, to lay the foundation of 
government in the unsteady opinion and uncertain humor of 
the people, is to expose it to certain ruin: And no government 
will be able long to subsist, if the people may set up a new 
legislative whenever they take offence at the old one. To this 
I answer, quite the contrary. People are not so easily got out 
of their old forms as some are apt to suggest. They are hardly 


“A recent book by Charles Merz (The Great American Band Wagon, New York, 
1928) suggests by implication that the really remarkable fact may be that there 
is as much interest in politics as there is; for politics offers no exciting escape 
from the realities of life as do a thousand other things, such as the radio, the 
automobile, and the tabloid. Cf. A. R. Lord, The Principles of Politics (Oxford, 
1921), p. 161. ‘‘The more frequently elections are held, the less interesting and 
important they appear to be, and the less likely is a busy man to go out of his 
way to record a vote. Private affairs in populous and prosperous communities 
have assumed an abnormal and disproportionate importance; and amongst those 
who are immersed in commercial enterprises, political duties, except where they 
directly affect private businesses, are apt to be resented as an intrusion upon and 
an interruption of the normal course of life. The professional and the economically 
influential classes tend more and more to ask for government without trouble.’’ 
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to be prevailed with to amend the acknowledged faults in the 
frame they have been accustomed to.’’ 

If this is the nature of opinion, does it need to be expressed 
and re-expressed in constantly recurring elections? Suppose 
the government is following without deviation the fundamental 
views of most of the electorate. Should the electorate reaffirm 
their views every two years? Fundamentally, Locke is correct. 
Ancient and modern study of social attitudes demonstrates 
that political views are long in development and firm in their 
constancy. Public opinion should generally be associated by 
its very nature with the fundamentals of government, not with 
superficial, pendulary oscillations. There is, in fact, no more 
easy misconstruction of public opinion than that which arises 
from the shift of views on personalities and policies of passing 
interest. Public opinion is not formed today, but through 
many yesterdays. It swings back and forth, to be sure, but 
only in a narrow ambit. It is natural for the mass of men, 
conservative in their political views and appreciations, to ac- 
cept government so long as government obeys the fundamental 
currents of opinion. What difference does it make in the aver- 
age of public personalities if one man or another is chosen, 
so long as the government is thus conducted? Men, and there- 
fore governments, react in patterns.° 

Constitutional government, while originally designed to pre- 
vent the balder forms of tyranny, has enabled government to 
provide an eventual control of misconduct through its internal 
machinery, and has given politics a stability which makes it 
conform with the essential contents of public opinion. Ameri- 
cans are fond of the phrase ‘‘a government of laws and not of 
men.’’ They recognize the constitutional structure as funda- 
mental, and so long as it is not impaired they do not worry. 
Constitutionalism provides grooves along which all public of- 
ficials, whether efficient or inefficient, must move. For the sake 

'Cf. A. V. Dicey, Law and Opinion in England (London, 1920), p. 19; also 


H. S. Maine, Popular Government (New York, 1886), pp. 127ff, stressing the 
essentially conservative character of public opinion. 
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of security, we have hampered the genius in politics in order 
to add strength to the weak and the mediocre. A government 
of laws makes the recurring expression of opinion less neces- 
sary than in a government of men with democratic leanings. 
It may be supposed that there is no government save that of 
men. Men control, but it is Cesarism according to law. Per- 
haps Hobbes deserves as much credit as any one for pointing 
out that men in society are largely equal in their overt political 
capacities. Subjective elements loom large at given times, but 
in the long run men govern as equals in ability. This may be 
noted as the great justification for the rule of law and the re- 
strictions which it places on the rulers and the ruled alike. 
Our political structure depends upon fundamental opinions 
expressed in the rule of the constitution, and not upon the free 
play of individual genius. Thus the very nature of our govern- 
ment makes the continuous expression of opinion less neces- 
sary. We have so organized government that people may place 
reasonable trust in it, even if this means that mistrust may 
limit it. The structure of constitutional government makes it 
possible for a small minority, controlled by fundamentals of 
opinion expressed in the constitution, to direct public affairs 
satisfactorily.® 

Let us consider the function of the judiciary in the demo- 
cratic state. Upon what do political and civil rights depend? 
Do they depend on the continuous consent, expressed in recur- 
ring elections, of the electorate that such rights shall be pre- 
served? They depend, rather, on one great expression of popu- 
lar belief embodied in the written constitution. <A constitution 
is more than a system of limitations on government; it is the 
synthesis of the public opinion of a generation. State consti- 
tutions are growing at present along economic lines. Funda- 
mental opinion is slowly changing and finding a lasting expres- 

*Cf. J. Allen Smith, The Spirit of American Government aNew York, vtveqQ, 
pp. 209ff, for an adverse criticism of American government on these grounds. 


Smith contends that the devices in the American Constitution to check ordinary 


majorities tend to defeat popular will and rob it of vitality, thus diminishing 
interest in government. 
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sion in the constitution as the supreme law of a political unit. 
The constitution represents the organization of stable opinion, 
and, so far as the individual citizen shares in these views, he 
may consider them safely preserved. He need not go to the 
polls on each election day; his life, liberty, and property are 
safe in the hands of the government. Active interest does not 
lead him to participate in public affairs; rather does it lead 
him away from such participation. Rulers may come and go, 
but they are bound by law to give reality to the lasting elements 
of public opinion. It is the judiciary, enforcing the constitu- 
tions of the states of the United States, that gives safety and 
reason to the lethargic policy of the electorate. If an official 
is dishonest, an effective remedy for the wrongs for which he 
is responsible is not at the polls, but in impeachment or crimi- 
nal prosecution. What has the average man to do with this? 
His opinion, or that of his forebears in which he tacitly con- 
curs, is crystallized and guaranteed in fundamental law. His 
government is organized to hold his confidence from birth to 
death. It matters little if civic organizations cry for a full 
registration, if party workers offer transportation to voting 
booths, or if other influence is brought to bear upon him; he 
may rest comparatively assured that the winning organization 
is bound by law, and that he still has protection under the con- 
stitution through the judicial branch of the government. He 
knows also that if he should need the ballot box it is always 
there as his residual right of protest. The judiciary, or opinion 
expressed by other means than the vote, will enforce the rules 
of the game of politics.’ 

We must re-evaluate the democratic process. An older and 
unsound theory must go by the board if a pragmatic test is 
of any value. But democracy as an expression of the value 
of human personality would not be impaired by a revision 


™See C. M. Walsh, The Political Science of John Adams (New York, 1915), 
p- 226: ‘Still, the Constitution .... exists. It is the instrument attesting the 
people’s act. It frees them from the need of continual surveillance, which, in 
fact, is left to the judiciary as the custodian of the people’s reserved rights.’’ Cf. 
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of the process through which it is expressed. Intelligent citi- 
zens who do not vote do not prove by their actions that they 
do not believe in democracy as a social ideal. By staying away 
from the polls they set forth anew their belief that constitu- 
tional government works, and protest, perhaps unconsciously, 
their disbelief in the current idea of the democratic process. 
If a man does not vote, it does not mean that he values his po- 
litical personality less than do those who vote. He merely sets 
up a value in competition with the value of the vote. The non- 
voter would never admit that he has no rights in the govern- 
ment; he is not convinced by mere argument that as a public 
duty he should vote when he does not feel that it is necessary. 
Should we not reconstruct our theory to fit this political 
reality? 

Furthermore, we have never completely succumbed to demo- 
cratic theory. Part of the American concept of public opinion 
has a tendency to diminish the interest of the voter, since many 
of the most disturbing political issues have been removed from 
the immediate theatre of politics and the control of the ma- 
jority. The rights of the majority have always been limited 
by the rights of the minority. We are not in reality far from 
the theory of natural rights, which, through its seventeenth- 
century spokesman, Locke, contended that men as well as legis- 
latures are bound by the fundamental laws of nature. Rights 


the statement of Marshall, cited in C. E. Martin, An Introduction to the Study 
of the American Constitution (New York, 1928), p. 66. Cf. also M. B. Rosen- 
berry, ‘‘ Administrative Law and the Constitution,’’ 23 American Political Science 
Review, 38-39: ‘‘One of the undesirable results of the constitutional, as opposed 
to the parliamentary, system is that it engenders in our lawmakers a feeling 
that they are not directly responsible for the consequences of a law if the law 
is constitutional. In the public mind the responsibility for bad law is placed upon 
the courts.’? It should be observed that the effort to make the naval oil leases 
of the Harding administration a political issue failed, and that judicial remedies 
are more effective. The ballot seems to be a highly uncertain weapon against cor- 
ruption. The so-called ‘‘aroused electorate’’ seldom wins against the party or the 
machine, and even more seldom twice in succession. A few indictments and sen- 


tences to terms in the penitentiary are usually more effective in smashing corrupt 
rings. 
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were put into the Constitution of the United States because 
they are fundamental; they are not fundamental because they 
are in the Constitution. Democracy is thus the functional as- 
pect of government limited by nature. Natural and moral law, 
it is claimed, are far above the concept of public opinion with 
its pragmatic ethics. The right of public opinion on certain 
values is the right and liberty of obedience, not of substantive 
formation. The liberty of public opinion is the acceptance of 
ideals ‘‘whose service is perfect freedom.’’ So the Supreme 
Court considered in the Insular Decisions, when it spoke of 
fundamental rights which not even the supreme power of the 
United States may take away. Republican liberty, it has been 
believed, is something that not even public opinion can meddle 
with too much. It has not been long since most men considered 
the laws of economics as outside the function of the state. But 
we are beginning to learn, with Mr. Justice Holmes, that, since 
the Constitution of the United States did not enact the Social 
Statics of Mr. Herbert Spencer, public opinion may construct 
its own laws of economics. 

The prohibitionist does not take the view that public opinion 
may justly decide against prohibition. The highest and noblest 
right of public opinion is merely to render homage to the 
iniquity of drink. Once having recognized this, the function 
of democracy is over, and the legal and moral absolutism of the 
state myst secure enforcement. It is thus possible for pro- 
hibitionists to question the patriotism of those who, under the 
guise of public opinion, seek to change prohibition legislation. 
But above all stand the rights of life, liberty, and property 
against the interference of untaught public opinion. Yet, what 
more fundamental questions are there in the modern state? If 
we exclude these questions from public opinion and submit 
them to the immutable arbitrament of the law, is it remarkable 
that men do not take the vote as seriously as they might under 
different circumstances? The patent fact is that these issues 
have been removed from the scene of active controversy by 
public opinion itself. They are natural and immutable rights 
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because we have not yet reached the stage of natural rights 
with a changing content. If all these more fundamental issues 
were brought within the range of current political strife, 


minorities might feel a justly greater hope for change in the 
future.® 


tl THE BALLOT AND THE BALANCE OF POWER 


A weighty objection to the position here taken is that a full 
and complete vote by all qualified persons is essential to pre- 
serve the ethical content of our political institutions and to en- 
able the fit to govern. It is asserted that those who do not vote 
are generally the more capable politically. It may be asserted 
that such a belief is not proved. There are non-voters, both 
competent and incompetent, in all classes and groups. It is 
a mere assumption that those who now hold public office and 
direct policy or administration are more incompetent than 
would be the case if all qualified persons voted. The balance 
of power in politics probably would not be shifted if all groups 
voted uniformly, since the active electorate would draw 
strength from the competent and incompetent alike. The de- 
fect may be in the organization of government rather than in 
the electorate. Our political science, from the time of The 
Federalist to the present, has been colored by the notion that 
good organization of government is essential to secure public 
confidence and efficiency.° We cannot be certain that if all the 
fit voted any material change would take place in any branch 
of the government which could not be more adequately secured 
by proper governmental organization. Woman suffrage has 
not vindicated the claim that women, being more fit, would 
purify politics. The woman influence has generally been incor- 


®*See James Bryce, The American Commonwealth (New York, 1919), II, Ch. 58, 
for a discussion of the relation of interest in politics to the type of issues con- 
sidered, showing in general that American politics is less interesting than European 
because of the removal of important issues from active political conflict. 
does not, however, in this connection emphasize constitutional provisions. 

*Cf. Henry J. Ford, Representative Government (New York, 1924), passim, 
for one of the ablest recent discussions of the importance of the organization of 
government. 
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porated into the party organization when there has been any 
active interest. If the so-called competent citizen voted more, 
he would probably vote, not for himself or his kind, but for the 
same class of officials now found in public office. The great 
public, it would seem, is more interested in rights than in the 
adumbration of popular sovereignty. 

It is argued that with a wide popular vote of all those who 
now stay away from the polls the power of the party would be 
broken, or at least that of the machine. Rather—if the history 
of politics is of any value—this would probably result, at best, 
only in the substitution of one machine for another, and per- 
haps the continuation of the old one. Independency without 
leadership is not a practicable program, and voters of an in- 
dependent turn of mind must have leadership to be effective 
in politics. For this they might turn to the party. Such seems 
to have been one of the motives behind the movement for the 
direct primary. But, even so, the sanction of honesty in the 
individual official is before the courts rather than at the bal- 
lot box. At any rate, those who are trying to purify politics 
by getting more persons to vote should try to organize govern- 
ment so that the confidence of the people is readily given, par- 
ticularly in local government. Yet it is doubtful whether a 
thoroughly successful city-manager form of municipal govern- 
ment, or the wide use of experts in government, would or 
could have any other natural effect than to diminish the in- 
terest of the voter in the constantly recurring elections.” 

Before leaving this problem, it is well to ask if the fit do not 
really govern. Corruption in politics and the general venality 


#In a recent article, Professor Munro criticizes civic uplifting campaigns, 
asserting that the technique employed has not been tested by scientific means, 
and that much of the money spent is wasted because of the sheer irrelevance of 
the means employed to the ends desired. Bawling at the voter to come out and 
vote will neither improve the quality of elective officials nor materially increase 
the total number of votes cast. ‘‘Physics and Politics—An Old Analogy Re- 
vised,’’? 22 American Political Science Review, 7. The ultimate deductions from 
his position would lead to conclusions suggested by this paper. But see also 


an article by the same author, ‘‘Is the Slacker Vote a Menace?’’ 17 National 
Municipal Review, 80-86. 
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of local government may be pointed out. This, however, is be- 
ing changed rapidly, not by an increase in the number of votes 
cast, but by bettering the organization of government and mak- 
ing more secure the lines of legal and administrative responsi- 
bility. Direct responsibility to the people, as in the recall, has 
proved abortive, and even direct legislation has had little influ- 
ence. Men have recognized from ancient times, as Beard has 
shown, that economic forces tend to hold the balance of power. 
Our current theory is that men who are economically success- 
ful display some ability and superior talent, though this may 
not be a thoroughly safe conclusion. But if we admit that eco- 
nomic interests tend to dominate politics, it is indicative that 
even if all persons voted, the real character of leadership would 
not be changed.” 

Wealth, moreover, is a leader in a long-run sense. The for- 
mation of attitudes is going on every day in our public schools, 
in the press, and by writers of large influence. But all of these 
agencies of importance are controlled by conservative influ- 
ences. Leadership tends to become a recognition of the in- 
fluence of those who have economic power in the present order 
of society. A large, active electorate would have little influence 
in changing this condition. As has been stressed, the right 
of protest embodied in a broad franchise will always permit 
a real opposition from the masses to be felt. The populist 
movement of the nineties was no doubt defeated by the natural 
leaders of society—if one may borrow an idea from Burke. 


IV. DEMOCRATIC MECHANICS 


It has been realized of late that the mechanical problems 
involved in securing a large vote are not simple. We have 
depended too long on the simple formula of stressing duty to 
government. It has never worked, and now we are in a fair 
way to realize that such a formula will never be successful. 
As Merriam and Gosnell have shown in Non-Voting, general 


4 Cf. C. E. Merriam, H. E. Barnes, and Others, A History of Political Theories ; 
Recent Times (New York, 1924), p. 383. 
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indifference is not the only cause of the inactive electorate. 
Some of the causes are physical, e.g., sickness, invalidity, or 
distance from the polls; others spring from the organization 
of industry under which men fear the loss of profits or wages; 
many of the causes come from defective organization of de- 
mocracy, such as congested polling places, an unintelligibly 
long ballot, restrictive registration arrangements, or a dis- 
couraging frequency of elections, which obliges many intelli- 
gent citizens to face popular government with a deep sense 
of frustration. Still other causes are to be discovered in dis- 
belief in the ability of the people to control, and in a convic- 
tion of the thorough and final corruption of politics. Where 
education along civic lines will help, the state should make 
it available to the voter, but where other causes are concerned 
a more perfect organization of democracy would aid. Men, 
however, often do not feel the need to vote. Government wends 
its way without serious mishap, and it is a real conviction, 
which mere talk will not down, that one vote does not make 
much difference. Abstractly, the single vote is important. 
But the average man, busy in a work-a-day world, views him- 
self atomistically; he is the real unit that his consciousness 
knows, and his own interests loom largest in his thoughts. 
If men really wanted to vote, an imperfect organization of 
democracy would not greatly deter them. To organize de- 
mocracy perfectly would still leave the enormous problem of 
the inactive electorate. 


Vv. THE DECLINE OF THE BALLOT 


Up to this point, the problem of the nature of democracy 
has been considered from the viewpoint of controlling funda- 


™See The Federalist (Ford’s edition), No. 61 (60), p. 405. The framers of 
the Constitution seemed to appreciate the inevitability of indifference in the 
electorate. See 69th Cong., 1st Sess., House Doc. 398, p. 192. Here Madison re- 
ports Mr. Jennifer as observing that ‘‘too great frequency of elections rendered the 
people indifferent to them.’’ Madison also reports Mr. Gerry as saying (ibid., 
p. 442): ‘*The election of the Executive Magistrate will be considered as of vast 
importance and will excite great earnestness.’’ 
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mentals in politics. Should all men vote on questions of pol- 
icy? Or are there really important matters of policy to be 
considered in the ordinary election? One may easily minimize 
the importance of election issues. Enough of our theory of 
democracy has been suggested to show that often the funda- 
mental principles behind an issue have already been settled 
by general currents of opinion embodied in constitutional 
provisions, or that the immediate solution is so technical that 
only thorough students can apply it. The paucity of real issues 
between the two major parties may be explained in part by 
this, though the need of having a unified national organization 
to control the electoral college might explain the two parties 
themselves. We have arrived at a fundamental question. If it 
could be shown that the vote is the best and most important 
way of ascertaining public opinion where it is not already 
known or determined, it might conceivably be argued that all 
qualified voters with an instructed opinion should cast a bal- 
lot. It must be admitted that there are not many issues upon 
which there is no readily applicable constitutional or tradi- 
tional principle which leaders could apply to the satisfaction 
of all those really interested. The prohibition of child labor 
by congressional legislation was demanded on humanitarian 
grounds, but the principle behind its unconstitutionality was 
already in existence. When an amendment was submitted 
later, a more real issue was raised; but an acute observer 
might have ventured the opinion that most of the people had 
no very decided opinions, since individually they had no very 
decided interests involved of which they were conscious. The 
amendment was rejected, without formal submission to the 
people, on the basis of a long accepted principle, i.e., the pre- 
vention of federal encroachments on the states. The more 
fundamental opinion of the people was followed in the rejection 
of the amendment. 

This leads to a further consideration. If the settled prin- 
ciples are not available as a guide, are there other means of 
determining opinion than a resort to the ballot box? A mem- 
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ber of the legislature knows, in general, what.the leaders of 
his district think the people think. He has in this a fairly 
accurate guide. As Burke argued, the people must be thought 
of in connection with their natural leaders. It is no far ery to 
say that, if organized groups in the community want something 
and the leaders of one kind and another agree, there is as effec- 
tive an expression of opinion as if a popular election were held 
forthwith to determine public sentiment. The influence of the 
press has already been noted, and this, along with the forma- 
tion of attitudes by influential individuals and by belligerent 
groups, and even the disregard of laws, should be given equal 
shrift with the vote in the modern democratic process. It is 
an old and unworkable ideal of democracy which connects pub- 
lic opinion too intimately with the ballot box. The ballot box 
is becoming, in this age of innumerable social contacts and 
channels of expression, a less and less significant fact. The 
fundamental idea involved is that opinion on passing matters 
of policy and personality is formed, and the process of forma- 
tion radiates from points of interest, whether ethical or ma- 
terial. In other words, it must be admitted that the opinion 
of those who have no specific interest in unforeseen issues is 
formed by those who have a case to present, and the opinions 
formed are usually conservatively in harmony with older 
opinions. To argue against this situation is merely to chide 
human nature, and such an argument has no place in the phi- 
losophy of democracy or in a scientific evaluation of its process. 

In the federal form of government, as Bryce indicated, there 
is more chance for political experiment in the smaller units of 
government. Each experiment in a small unit is indicative of 
a drift in opinion. Members of a state legislature do not have 
to go back to the people to determine majority opinion on the 
liquor question when two-thirds of the counties in the state are 
dry by local option. Members of Congress do not have to 
await a national election to determine sentiment on prohibi- 
tion when a large number of the states are dry. State legis- 
latures in ratifying an amendment give an accurate indication 
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of opinion in much the same way that a national referendum 
might. The competition of policies, and even of personalities, 
as shown by the national convention system, is not always for 
the ballot box, and no injustice to what active party opinion 
exists is done thereby. The radio may come to be of im- 
portance in the formation of opinion on current issues of pol- 
icy and personality, and to know radio policy (if any) will, 
within limits, constitute a knowledge of public opinion.* 

What is the future of democracy if we admit that in its proc- 
ess the inactive electorate must be assumed as a permanent 
factor? A pragmatic interpretation and the scientific method 
must be used in investigating modern democracy. If there are 
assumptions which have never worked, and which have been 
given adequate trial, it is not undermining the ideals of democ- 
racy as a social purpose to change the standard of its proc- 
ess. Democracy is a more vital principle in government when 
it rests on the ultimate right of protest of all qualified voters, 
and not upon the continuous participation of each in the affairs 
of government. The inactive electorate is, nevertheless, the 
real electorate. Its opinions are crystallized in fundamental 
law and color the operation of the rule of law, which is the 
heart of constitutional government. Good citizenship should 
be tested by attitude and intention with regard to social order, 
and not by political participation. Moreover, it is a legitimate 
extension of the representative principle to say that the active 
electorate is, in a true sense, the representative of the inactive 
electorate. An additional step between the ruled and the 
rulers is recognized in this revision of the democratic process. 

As the authors of The Federalist knew, the balancing of in- 
terests is one of the prime functions of government. Modern 
pluralism comes ultimately to a compromise theory of govern- 
ment. It is interests that count in the long run in polities, and 
it is interests that must seek a real expression, not opinions 


% See C. E. Merriam, American Political Ideas, 1865-1917 (New York, 1920), pp. 
305ff, for a discussion of the influence of non-official agencies in expressing public 
opinion on matters of policy. 
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or ideals abstracted from their setting among interests. A 
working theory of government must assume that men generally 
know their own interests. It is only when an interest as con- 
ceived by an individual is thwarted by the state that he feels 
the need of a right of protest, and it is here that the right to 
vote may become real. Nor can we assume without danger that 
the state should undertake the education of the individual 
along the lines of his real interests. The state must surely 
remember something of the code of individualism, no matter 
how far along the road of collectivism it may travel. Inter- 
ests are real, not mere fictions. If they are vital in given in- 
stances, they will develop their leaders and means of expres- 
sion. Interests should have free access to the ear of the state; 
their representatives should be recognized in order that they 
may write boldly across the page of the statute book. The 
competition and compromise of interests give a pragmatic test 
of public interest which the arm of supreme legal will may 
reach out to protect. And it must be recognized that those 
whose interests have been assaulted will use the ballot box, 
among other means, to voice their protest. To say that inter- 
ests are partial and biased is to say no less of opinion.* 


VI. BASES OF POLITICAL INTEREST 


On psychological grounds it may be said that there must be 
excitement and conflict before there will be wide public inter- 


“See J. C. Calhoun, ‘‘A Disquisition on Government,’’ Works, I, pp. 75-76. 
Calhoun associates the press with the right of suffrage. Both are organs of public 
opinion, but the press aids more in forming opinion, while the suffrage is a more 
authentic expression of it. But what is called public opinion, instead of being 
the united opinion of the whole community, is usually the opinion or voice of 
the strongest interest or combination of interests; and not infrequently, of a 
small, but energetic and active, portion of the whole. Cf. G. C. Havenner, ‘‘ Vote- 
less Washington Expresses Itself,’’ 17 National Municipal Review, 326; E. P. 
Herring, Group Representation Before Congress (Baltimore, 1929), p. 2, passim; 
W. Y. Elliott, The Pragmatic Revolt in Politics (New York, 1928), p. 13. Elliott 
says: ‘*The experience of men holds the great state to be alien to their daily 
control, remote, gigantic, capable of being moved only by the pressure of great 


interest groups, in which the individual is almost as much lost as he is in the 
state.’’ 
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est. If elections offer no real conflict, great numbers of the 
electorate will not care to vote. One would think that the elec- 
tion of a president of the United States would always present 
such a conflict situation, but it is obvious, since ordinarily 
about one-half of the possible electorate votes in such elections, 
that, apart from the many and complicated physical and legal 
causes for non-voting, many persons think it does not matter 
greatly which party or person wins. Public issues, in the 
United States, tend to arouse less interest than in former times, 
or than in other countries where the parliamentary system 
without judicial control prevails. Psychological excitement 
produced by opposition and conflict between sets of interests 
is the final physical or emotional basis of public interest. 
When mental attitudes, or habitual pattern reactions, come in 
contact with vigorous opposition, it is certain that excitement 
or interest will be aroused, and within limits a wide vote ob- 
tained. The persistence, or even existence, of tradition shows 
the slow growth of such reaction types. A traditional point 
of view that has been maintained for a hundred years is not 
to be changed in a month. When such a reaction type as a 
tradition has been secured in the constitutional structure, there 
is less hope of opposition arousing a wide vote than would be 
the case if the maintenance of the tradition depended on each 
legislative body. Habit and tradition are fundamentals in 
opinion, and they are the secure basis of intense interest. 

But the plain fact is that in American politics one is not at 
all certain that an attack on tradition will excite the electorate. 
Perhaps a wide uniformity in fundamentals in politics has 
much to do with the state of American opinion regarding the 
need to vote. Sectionalisms are tending to disappear. Many 
channels of communication are breaking down differences, and 
the man in San Francisco is little different politically from the 
man in New York. The general agreement of the American 
people that socialism is a menace to the country, or that bol- 
shevism should not be tolerated, shows the conformity of all 
sections on certain political views of a fundamental character. 
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The more agreement there is on fundamentals, the less need 
there is to vote. Psychologically, we must feel that opposition 
to our habit reactions is real before we enter the arena to de- 
fend them. Indeed, if politics is largely non-rational, as Mr. 
Graham Wallas once led us to believe, it is a tribute to the 
rational character of the citizen that he is little interested in 
voting.*® 

Party spoils was one of the old incentives to interest in poli- 
tics. While it is dangerous to idealize the past, one might say 
that if interest in elections is the fundamental desideratum, a 
return to the spoils system would bring out a larger vote. The 
winning of an election by a party would mean something tan- 
gible in the fruits which the spoils system might offer. But 
the merit system has robbed us of this incentive to bitter party 
controversy, and party controversy, to be real, must be bitter. 
Men must actually be angry at the opposition party in order to 
fight it. A keynote speech may be just a keynote speech today, 
a harking back to pleasant traditions and memories of the 
party, while in times past the spoils of party war no doubt 
gave it a ring of sincerity and importance which the average 
voter today no longer feels. But he would be a foolhardy citi- 
zen who would advocate the return of the spoils system in order 
to stimulate party spirit.. With less of spoils, there is less of 
partisanship. Where there is partisanship, it will express it- 
self in the vote. Officials chosen by merit are less apt to be cor- 
rupt, and corruption is often a good war-cry to arouse the 
electorate. Incidentally, the development of a permanent body 
of officials constitutes an interest group in the state which will, 
in some ways, make up for the lack of interest resulting from 
the abolition of the spoils system.*° 


VII. CONCLUSION 
In conclusion, this investigation has suggested that the 
meaning of democracy depends on a theory of the functions 


* See Bryce, op. cit., II, Ch. 58. 
* Cf. Léon Duguit, Law in the Modern State, tr. by H. and F. Laski (New 
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of citizenship; and that experience has suggested a revival 
of the early modern distinction between citizenship and par- 
ticipation in government because of the complexity of modern 
society, the permanent nature of public opinion, the security of 
opinion in constitutional government with judicial review and 
a limited majority, the uncertain results of increased voting 
either in improving the character of public officials or in in- 
fluencing the power of party organization, the non-mechanical 
nature of the problem of non-voting, the decline of the ballot as 
a means of expressing public opinion, particularly where in- 
terests are concerned, and the unimaginative and unstimulat- 
ing character of political contests. 

Democracy is not radical. Whether because opinion is 
formed essentially by leadership or because human beings pre- 
fer conservative government, it is true, as the late Professor 
Dicey pointed out, that democratic history disproves the no- 
tion that democratic governments are radical, or even progres- 
sive. The masses upon whom modern democracy rests have 
been in turn the supporters of theocracy, absolutism, feudal- 
ism, monarchy by divine right, democratic monarchy, and 
democratic republicanism. It is asking too much of the peace- 
ful citizen, interested chiefly in an already assured public order 
and security, to be continually disturbed about the competition 
of shading policies and law-bound public personalities. Occa- 
sions do, however, normally arise in the life of the individual 
when he feels an interest in directing policy and choosing pub- 
lic officers.** He may cherish his prejudices; but that is no sin. 


York, 1919), p. xii; also C. E. Merriam, American Political Ideas, 1865-1917, p. 277, 
for a similar position taken by Wendell Phillips. 

* As indicated by the increased vote, the presidential election of 1928 was un- 
doubtedly such a juncture in the lives of a large number of American electors. 
Cf. P. L. Ford, Pamphlets on the Constitution of the United States (Brooklyn, 
1888), ‘‘ Address by Melancthon Smith,’’ p. 99: ‘‘But when a government is 
adopted that promises to effect this [union], we are to expect the ardour of 
many, yea, of most people, will be abated. . . . . Besides, the human mind cannot 
continue intensely engaged for any great length of time upon one object. As after 
a storm, a calm generally succeeds, so after the minds of a people have been 
ardently employed upon a subject, especially upon that of government, we com- 
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Democracy is conservative, and it moves in the accepted chan- 
nels prescribed by the prejudices of the citizen body. We have 
absorbed democracy as a philosophy of political authority, but 
historically the safeguard of democracy as a process of govern- 
ment has been in the rule of law rather than in the extensive- 
ness of popular participation in government. 


monly find that they become cool and inattentive. .... 7? See ibid., ‘‘ Remarks 
by Alexander Contee Hanson,’’ p. 249: ‘‘To acquit themselves, like men, when 
visible danger assails; and, when it is repelled, to sink like savages into indolence, 
is said to be characteristic of Americans.’’ 
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First Session of the Seventy-first Congress? (April 15, 1929, to No- 
vember 22, 1929*). Almost the last word said in the Senate before 
the adjournment of the special session was a remonstrance from the 
chair. ‘‘No one in the gallery has a right to laugh,’’ said the Vice- 
President, ‘‘and the occupants of the galleries will be in order. That 
includes the press gallery.’’ It has been easy to laugh. Seldom, how- 
ever, has a single session of Congress held greater interest for the ob- 
server of social forces. Seldom has the salutary réle of the Senate in 
our present political complex been more convincingly demonstrated. 

Membership. The general election of 1928 seated 268 Republicans, 
166 Democrats, and one Farmer Labor member. Three of the four 
vacancies that developed before the new Congress convened were on the 
Democratic side.* At the opening of the special session, the Republi- 
can majority was 103, compared with majorities of 39, 60, 15, 167, 
and 39 in the Congresses elected in 1926, 1924, 1922, 1920, and 1918, 
respectively. Even in the more nearly poised, less regimented Senate, 
the weight of the majority seemed to afford a considerable margin of 
safety, with 55 Republicans (not including a junior senator from 
Pennsylvania‘) listed in opposition to 39 Democrats and one Farmer 
Labor member.® 


* For notes on the 70th Congress, see this Review, vol. 22, p. 650, and vol. 23, 
p- 364. For notes on the 69th Congress, see vol. 20, p. 604, and vol. 21, p. 297. 
For earlier notes, prepared by Lindsay Rogers, see vol. 13, p. 257; 14, pp. 74, 659; 
15, p. 366; 16, p. 41; 18, p. 79; 19, p. 761. 

* Regarding the special session of the Senate on March 4 and 5, 1929, see p. 57 
below. 

*Of the seven women in the 71st Congress, four (Rogers, Mass., Kahn, Calif., 
Langley, Ky., Republicans, and Oldfield, Ark., Democrat) were originally elected 
to take their husband’s places. This theory of office is not narrowly connubial. 
During the special session, for example, on the death of the Rev. O. J. Kvale of 
Minnesota, the sole Farmer Labor member, his son, Paul J. Kvale, was chosen in 
a special election to carry forward his father’s purposes. Elements of relationship 
were interestingly present, though not crucial, in the election of Ruth Hanna 
McCormick as one of Illinois’ representatives at large and of Ruth Bryan Owen 
as a member of Congress from Florida. Altogether, seven of the members of the 
House elected in 1928 died before the end of the special session. 

*The case of William S. Vare was not disposed of in the special session. On 
September 9, 1929, Senator Norris submitted a resolution (S. Res. 111) denying 
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Organization. No innovations in procedure or outcome marked 
the institution of the party instrumentalities summarized in an at- 
tached table. The four preparatory caucuses were held between the 
first and the fifth of March. The House Republicans continued their 
organization without material change. Two vacanies in the steering 
committee had been opened by the retirement of N. J. Sinnott of Ore- 
gon, and of W. H. Newton of Minnesota, who resigned to act as one 
of the President’s secretaries. On recommendation of the committee 
on committees, their places were filled, respectively, by L. H. Hadley 
of Washington and L. C. Crampton of Michigan. On the Democratic 
side, the absence of F. J. Garrett, who had withdrawn to run unsuc- 
cessfully for the Senate, required the selection of a new floor leader. 
J. N. Garner of Texas was an obvious choice; he was outranked in 
length of service among his Democratic associates only by Pou of 
North Carolina, and he was ranking minority member on the ways and 
means committee. The former whip, W. A. Oldfield of Arkansas, died 
shortly after the election, and the position was given to J. McDuffie of 
Alabama. On April 15, Mr. Longworth was elected speaker by a vote 


him a seat in the Senate. This went over by agreement to the regular session, 
for consideration on December 3. On December 5, Senator Shortridge filed a 
report (S. Rept. No. 47) from the committee on privileges and elections regarding 
the contest brought against Vare by William B. Wilson (the Democratic candi- 
date in 1926) in which, by a committee vote of seven to four, it was held that Vare 
had been legally elected. On December 6, the Norris resolution was adopted by 
a vote of 58 (25 Republicans, 32 Democrats, 1 Farmer Labor) to 22 (all Republi- 
cans, although three Democrats were announced to be paired against it). The 
Senate then adopted a resolution (S. Res. 177), offered by Senator Reed of Penn- 
sylvania, declaring that William B. Wilson had not been elected; the division on the 
latter was 66 to 15 (5 Republicans, 10 Democrats). On December 11, the governor 
of Pennsylvania appointed Joseph R. Grundy, president of the Pennsylvania Manu- 
facturers’ Association, to fill the vacancy. On the following day, a resolution 
(S. Res. 185) pressed by Senator Nye was referred to the committee on privileges 
and elections, with the direction that it submit a ‘‘report covering the right of 
Mr. Grundy to his seat in the Senate.’’ Mr. Grundy was then sworn. It was 
announced that the committee would take up the matter on January 6, 1930. 
*During the course of the special session, three senators died: T. E. Burton 
of Ohio, Republican, replaced by the appointment of R. C. McCulloch, Republican ; 
F. E. Warren of Wyoming, Republican, whose seat was to be filled by a special 


election in January; and L. D. Tyson of Tennessee, Democrat, replaced by W. E. 
Brock, Democrat. 


* See p. 40. 
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PARTY ORGANIZATION IN THE SEVENTY-FIRST CONGRESS, FIRST SESSION 


(Individuals indicated with asterisk held similar positions in 70th Congress) 


SENATE 


Republican 


(Preliminary caucus March 5, 1929) 
*Moses, G. H. (N.H.) Pres. Pro tem.; Chair- 
man of Rules Committee; Chairman, 
Senatorial Campaign Committee. 
Watson, J. E. (Ind.) Floor Leader 
Jones, W. L. (Wash.) Assistant Leader 
Fess, 8S. D. (Ohio) Whip 


Steering Committee 
(Committee on Order of Business of 
Republican Conference) 

(Not appointed during special session) 


Committee on Committees 


*McNary, ©. L. (Ore.) Chairman; also 
virtually an assistant floor leader. 

*Smoot, R. (Utah) 

*Moses, G. H. (N.H.) 

*Reed, D. A. (Pa.) 

*Bingham, H. (Conn.) 

*Oddie, T. L. (Nev.) 

*Nye, G. P. (N.D.) 

Capper, A. (Kan.) 

Deneen, C. 8. (Ill.) 


Democratic 
(Preliminary caucus March 5, 1929) 
*Robinson, J. T. (Ark.) Floor Leader 
*Walsh, T. J. (Mont.) Vice Chairman of 
Conference of Minority and Assistant 
Leader 
Pittman, K. (Nev.) Whip 


Steering Committee 


*Robinson, J. T. (Ark.) 
*Walsh, T. J. (Mont.) 
*Pittman, K. (Nev.) 
*Swanson, 0. A. (Va.) 
*Harrison, P. (Miss.) 
*Kendrick, J. B. (Wyo.) 
*Caraway, T. H. (Ark.) 
*Fletcher, D. U. (Fla.) 
Walsh, D. I. (Mass.) 
Harris, W. J. (Ga.) 
King, W. H. (Utah) 


HOUSE 


(Preliminary caucus March 2, 1929) 
*Longworth, N. (Ohio) Speaker 
*Tilson, J. Q. (Conn.) Floor Leader 
*Vestal, A. H. (Ind.) Whip 
*Snell, B. (N.Y.) Chairman of Rules 


Steering Committee 

(Chosen by Committee on Committees) 
*Tilson, J. Q. (Conn.) 
*Treadway, A. T. (Mass.) 
*Dempsey, S. W. (N.Y.) 
*Lehlbach, F. R. (N.J.) 
*Darrow, G. P. (Pa.) 
*Denison, E. E. (Ill.) 
*Hoch, H. (Kan.) 
*Johnson, R. C. (S.D.) 
Cramton, L. O. (Mich.) 
Hadley, L. H. (Wash.) 


Committee on Committees 


(consisting of one member from each 
state having Republican representatives, 
chosen by these, and having voting power 
proportionate to their number) 


(Preliminary caucus March 1, 1929) 


Garner, J. N. (Tex.) Floor Leader (also 
ranking member of the Democratic con- 
tingent on the Ways and Means Commit- 
tee, who, chosen by the caucus, act as a 
minority committee on committees, sub- 
ject to caucus ratification) 

McDuffie, J. (Ala.) Whip 

O'Connell, D. J. (N.Y.) Assistant Whip 

Milligan, J. L. (Mo.) Assistant Whip 


(No party instrumentality corresponding to 
the steering committee exists) 
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of 254 to 143 cast for Mr. Garner, with the lone Farmer Labor mem- 
ber recording himself ‘‘present.’’ 

In the Senate, the elevation of Mr. Curtis from the floor to the plat- 
form created the possibility of a lively contest for the leadership. 
James E. Watson of Indiana had been assistant leader. Wesley L. 
Jones of Washington had been whip. Mr. Jones had been in the 
Senate seven years longer than Mr. Watson; indeed he was exceeded 
in point of service only by Senators Warren, Smoot, and Borah, none 
of whom wished to be leader. Mr. Jones was receptive. But he had 
not been well. At the conference on March 5, Mr. Watson was given 
the title of leader. Mr. Jones was styled assistant leader, and Mr. 
Fess of Ohio was chosen whip. 

The cautious observer will wish to delve further in the past before 
he pronounces Mr. Watson’s selection the nadir of leadership. He 
need have no hesitation, however, in yielding to his vicarious shame 
for a system that brings an historic and still powerful party to such 
a choice. Not that it was novel; it merely projected tendencies re- 
cently illustrated in the less emulsive Curtis. The especial talent that 
the new leader consciously cultivates was stated neatly in a so-called 
newspaper given out by Mr. Watson’s headquarters at the Republican 
National Convention in 1928:* ‘‘Senator Watson is an amiable, kindly 
personality who does not stir up animosities but placates them, smoothes 
them down. Senator Watson well understands that axiom of politics 
which holds that all political progress is based on compromise. There- 
fore, the other man’s view may possess merit as well as his own, and 
this the Senator recognizes. Should he be nominated and elected, he 
will prove an agreeable and popular occupant of the White House, 
never giving deliberate offense, careful and considerate of the rights 
and feelings of others..... ’”? Before the session was over it was evident 
that the exponent of compromise was not well. There was irrespon- 

™The quotation is from a publication styled ‘‘The Labor Digest—a national 
newspaper published in behalf of labor—vol. 1, no. 1’’ (sic). A good example 
of Watson’s emollient applications was his speech in the Senate on October 31, 
1929. The writer is aware that a case can be made for Mr. Watson’s selection 
as leader on the ground that, geographically, he is near the pivot in the balance 
of the agricultural and industrial elements in his party. His formula for their 
reconciliation is easy: whatever goes up must come down. 

*Senator Watson left for Florida at the end of October ‘‘to rebuild his shat- 


tered health.’’ The floor leadership, so far as there was any, devolved on Senator 
Jones, with Senator McNary as de facto aide. In December, Senator Watson was 
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sible talk of a new leader. It would be unfair to Mr. Watson, how- 
ever, to blame him for the deep disharmony in what passes as the Re- 
publican party, or, for that matter, to mistake effects for causes when 
nature has its way in those loose leagues to capture the presidency 
which are called national parties in the United States. 

In view of the limited purposes of the special session, the election 
of the full set of standing committees in the House was postponed until 
December.® Only the committees on agriculture and ways and means 
and three operating committees—rules, enrolled bills, and printing— 
were formally constituted at the beginning of the session. In the Sen- 
ate, however, assignments were immediately made to all of the regular 
committees, and they were elected on April 23.2° The opening of the 
regular session, attended by some important vacancies, was made the 
occasion of a general revision of committee assignments on the Re- 
publican side. On November 23, Senator McNary, chairman of the 
majority committee on committees, was quoted as saying: ‘‘I will 
send a letter to every majority senator early next week, asking each 
to state how he is satisfied with his present committee assignments and 
what committees he desires appointment to. These replies will be cata- 
logued and assignments made on the basis of seniority.’’ It was not 


quoted as saying that he would not seek to return to the Senate in 1932; it was 
time, after thirty-six years in public service, to build his ‘‘ personal fortune.’’ 

*The committee on appropriations was elected on November 11, consisting, 
temporarily, only of those of its members in the 70th Congress who were in the 
new House. On December 3, 1929, the Republican committee on committees (work- 
ing, in turn, through a sub-committee) began the review of requests and the making 
of majority assignments. The minority assignments, recommended by the Demo- 
cratic members of the ways and means committee in their capacity as a party 
committee on committees, were approved at a minority conference on December 
5. In view of the fact that immediate action on emergency radio legislation was 
desired, assignments to the committee on merchant marine and fisheries were 
hurried in order that this committee might be elected at once. It was not until 
December 12 that the others were formally chosen in the House by the adoption 
of resolutions offered by the majority and minority leaders. As a partial con- 
cession to the request of Mr. Garner, voiced in the House on December 2, the 
membership of the judiciary committee was increased to 23. The ratio of majority 
and minority members .n the important committees was made 14 to 7, instead 
of 13 to 8, subject to the humane principle (announced by the majority leader on 
December 2) ‘‘that where the Democrats have lost no one from a committee they 
will retain the same number they now have.’’ 

On May 9, the name of the ‘‘ committee on territories and insular possessions’’ 
was changed by resolution to read ‘‘committee on territorial and insular affairs.’’ 
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until the third week of the regular session that the committee sat down 
to its task, and the year had ended before it had filled the two trouble- 


some holes in the finance committee caused by the departure of Edge 
to Paris and Sackett to Berlin.” 


Procedure. It has been observed that the House leaders restrained 
the legislative flow’? by erecting only the committees concerned with _ 
farm relief and the tariff. This method was supplemented by the de- 
vice of recessing. Under a concurrent resolution (S. Cone. Res. 16) 
agreed to on June 18, Congress broke up on the following day, subject 
to the provision that the Senate should reconvene on August 19 and 
the House on September 23. The latter, moreover, was to confine it- 
self to perfunctory meetings on Mondays and Thursdays until October 
14. Due to the hard sledding met by the tariff in the Senate, the House 
never really met again. On October 14, it renewed the terms of the 
original resolution, providing for momentary bi-weekly meetings until 
November 11 unless in the discretion of the speaker legislative ex- 
pediency ‘‘should warrant him in designating an earlier date on which 
the business of the House should be resumed.’’ On November 11, in 


“In early January the positions were given to Senator LaFollette of Wisconsin 
and Senator Thomas of Idaho. 

“In the course of the special session, upwards of 5,000 bills (including pension 
bills) were introduced in the House, and over 2,000 in the Senate. In the House 
they were ‘‘informally referred’’ (in the words of the speaker), in the sense 
that they were tagged by the legislative clerk. The outstanding enactments were 
Public No. 10, H. R. 1, approved June 15, being the Agricultural Marketing Act, 
supplemented by Public No. 15, approved June 18, appropriating $150,000,000 
of the authorized $500,000,000 revolving fund and $1,150,000 for expenses; and 
Public No. 13, 8. 312, approved June 18, for future decennial censuses and re- 
apportionments. Among a number of minor enactments were: Public Res. No. 
1, H. J. Res. 56, approved May 2, reappropriating funds to fight the Mediterranean 
fruit fly; Public No. 8, H. R. 3548, approved June 13, reappropriating money to 
aid in rehabilitating flooded farm lands; Public Res. No. 2, H. J. Res. 59, approved 
May 17, reappropriating funds in aid of storm-stricken vegetable and fruit growers 
in the Southeast; Public Res. No. 7, H. J. Res. 82, approved June 6, appropriating 
$39,000,000 to pay amounts due railroads for transporting mails under a Com- 
mission order; Public No. 22, 8. 669, approved June 25, regarding the suit in 
connection with the withdrawn Northern Pacific land grants; Public Res. No. 15, 
H. J. Res. 97, approved June 15, appropriating $3,000,000 for a site for a municipal 
center in the District; Public No. 11, H. R. 1648, approved June 17, amending sec. 
5 of the Second Liberty Loan Act; Public Res. No. 20, H. J. Res. 80, approved 
Oct. 17, authorizing a postponement in connection with the French debt, later 


covered by the general settlement act passed in the second session and approved 
December 18. 


i 


| 


44 THE AMERICAN POLITICAL SCIENCE REVIEW 


turn, an agreement was made by which the House was held in sus- 
pended animation until the end. 

Notwithstanding the fact that the tracks were kept clear, the House 
handled the three major items of the session under special rules. This 
may have been due to mere habituation, but one suspects more. The 
farm relief bill (H. R. 1) was reported on April 17. On the following 
day, a special rule was snapped to the House, a few minutes after its 
approval by the committee on rules. It provided that general debate 
should be confined to the bill and should terminate on April 20. It 
stated further that, after the bill had been read for amendment in 
committee of the whole under the five-minute rule, the previous ques- 
tion should be considered as ordered on the amended bill, which should 
advance ‘‘to final passage without intervening motion except one mo- 
tion to recommit.’’ There was some grumbling. A Democratic mem- 
ber who was formerly parliamentarian of the House (Clarence Cannon 
of Missouri) complained that an important custom was being broken 
for the first time in years by the provision vesting control of time 
in general debate in the chairman and ranking minority member of 
the agricultural committee, since both supported the bill. Other mem- 
bers charged that the rule was intended to make it easier to ward off a 
vote on the export debentures plan. This may not have been a mo- 
tive, but the observer is led to assume that the leaders were chary, if 
not apprehensive, and were not likely to neglect precautionary meas- 
ures.*® 

The later stages of the farm relief bill occasioned another special rule. 
Here, again, the purpose seemed to be largely to escape a roll call on 
the plan of export debentures, which the Senate had meanwhile in- 
serted. It was suggested that the House gesture should be the return 
of the bill with a tart reminder that the debentures scheme, being a 
revenue measure, could not originate in the Senate. The Republican 
steering committee, in consultation with the prospective House con- 
ferees, rejected this plan, saying (in the words of Mr. Snell) that if 
‘the House stood on its dignity and insisted on asserting its constitu- 
tional rights it would probably provoke a constitutional argument at 
both ends of the Capitol that would not only last for a few days but 
might extend into weeks and months.’’ The strategy decided upon 
was the adoption of a special rule by which disagreement could be in- 


* The final vote on the passage of the farm relief bill (H. R. 1) in the House 
on April 25 was 366 to 35 (2 Republicans, 33 Democrats). 
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dicated and the bill bundled off to conference without a record vote 
on debentures. The unique feature of the rule was a preamble which 
noted that ‘‘in the opinion of the House, there is a question as to 
whether or not section 10 of the amendment of the Senate to R. R. 1 
.... is an infringement on the rights and privileges of this House ;”’’ 
and which stated that the House was agreeing to a conference ‘‘in view 
of the present legislative situation and the desire of this House to 
speedily pass legislation affording relief to agriculture, and with the 
distinct understanding that the action of the House in this instance 
shall not be deemed to be a precedent so far as the constitutional pre- 
rogatives of the House are concerned.’’ The rule (H. Res. 45) was 
adopted on May 17 by a vote of 249 (235 Republicans, 14 Democrats) 
to 119 (4 Republicans, 115 Democrats). This careful evasion resulted 
only in loss of time. 

In the end, the House was forced to vote directly on the debentures 
amendment. The representatives of the Senate, willing enough per- 
sonally to abandon it, were constrained by the parliamentary situa- 
tion. Vainly they pleaded that a vote on debentures in the House 
would immediately clear the air. After days of deadlock, they agreed 
to a conference report eliminating the debentures plan. The House 
accepted it on June 7 without the formality of a record vote. The 
Senate, however, rejected the report on June 11 by a vote of 43 (39 
Republicans, 4 Democrats) to 46 (13 Republicans, 32 Democrats, 1 
Farmer Labor). The House leaders were thus compelled to move 
that its conferees ‘‘be instructed in conference to insist on striking out 
of the Senate amendment section 10, the so-called debenture plan.’’ Mr. 
Tilson said, ‘‘I believe that this is the most direct way and perhaps 
the only way that we can get this bill passed.’’ The motion was sup- 
ported by 250 members (217 Republicans, 33 Democrats), and op- 
posed by 113 (13 Republicans, 100 Democrats).** On June 14, a con- 
ference report (identical with that rejected by the Senate three days 
before) was agreed to by a vote of 74 (47 Republicans, 27 Demo- 
crats) to 8 (3 Republicans, 5 Democrats). 

“The Republicans in opposition were distributed as follows: Wis., 5; Minn., 
2; 8.D., 2; N.D., 1; Mich., 1; Iowa, 1; Kansas, 1. The Democrats who, in 
supporting the motion, voted against the debentures plan, were distributed thus: 
N.Y., 13; Fla., 3; Va., 3; Ohio, 2; Mass., 2; R.I., 1; N.J., 1; W.Va., 1; Ind., 
1; Ky. 1; Mo., 1; La., 1; Miss., 1; Ariz., 1; Calif., 1. 

*The writer will not attempt here to examine the extent to which McNary- 
Haugenism really triumphed despite the rejection of the equalization fee and 
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A special rule was adopted also for the consideration of the dual 
measure (S. 312, passed by the Senate on May 29) providing for reap- 
portionment and for the census. The rule stated ‘‘that general de- 
bate shall be confined to the bill and shall continue not to exceed four 
hours, to be equally divided and controlled by the gentleman from 
Connecticut, Mr. Fenn, and the gentleman from Mississippi, Mr. Rank- 
in.’’ This stipulation was unusual only in the sense that the chairman 
of the committee on the census and its ranking minority member were 
mentioned by name, inasmuch as the committee had not been formally 
chosen. The measure in question was destined to provoke something 
like turbulence. The special order, however, was approved on June 
3 almost without debate. 

Much more restrictive was the rule adopted for the consideration of 
the tariff. It was accepted on May 24, the day after the Republican 
conference approved the use of a special order giving preference to 
amendments proposed by the committee on ways and means. The 
tariff bill (H. R. 2667) had been undergoing general debate since May 
7, but the crucial stages had just been reached. The rule was suffi- 
ciently revealing of the methods of the House organization to warrant 
an extended quotation. It provided ‘‘that general debate on the bill 
be now closed; that the bill shall be considered for amendment under 
the 5-minute rule, but committee amendments to any part of the bill 
shall be in order at any time; that consideration of the bill for amend- 
ment shall continue until Tuesday, May 28, 1929, at 3 o’clock p. m., at 
which time the bill with all amendments that shall have been adopted 
by the committee of the whole shall be reported to the House, where: 
upon the previous question shall be considered as ordered on the bill 
and all amendments to final passage without intervening motion ex- 
cept one motion to recommit. The vote on all amendments shall be 
taken en gross except when a separate vote is demanded by the com- 
mittee on ways and means on an amendment offered by said commit- 
tee.”’? An hour and a half were allowed for debate on the rule itself. 
Mr. Snell, chairman of the rules committee, invoked the support of 
past practice. ‘‘There is nothing new or novel in the rule,’’ he said. 


the debentures plan. George Peek does not seem to have been in Washington, 
but the act would have been impossible without the years of political pressure, 
of group consultation, and of technical consideration that lay behind it. The 


final answer rests, of course, in the use of the vast discretion of the Federal Farm 
Board. 
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‘We are providing the normal way of passing a tariff bill. In my 
judgment, what the country wants now is less talk and more action 
by Congress.’’ 

In the sharp exchange of words that followed, much was made of the 
fact that in passing the Underwood tariff bill in 1913 the Democrats 
were bound by the two-thirds vote of their caucus to reject all amend- 
ments not offered by the committee on ways and means. Vainly did 
Pou, ranking Democrat on the rules committee, say, ‘‘The purpose 
of the special rule we are now considering is to prevent record votes;’’ 
and his colleague, Bankhead, exclaim, ‘‘This is the most ironclad and 
restrictive rule ever reported to the House of Representatives;’’ and 
Cannon, Democrat, ery, ‘‘ Defeat this rule and give us a chance to vote 
on the debenture plan.’’ The majority leader calmly said: ‘‘What 
the people of the country want in connection with this tariff bill is 
results, and they are not going to be too critical as to what parlia- 
mentary methods are used by the responsible party for arriving 
at the results. . . . . The items in this bill are related and interrelated 
to each other, so that, if we should consider, without restriction, amend- 
ment after amendment, passing one and failing to pass another, a 
erazy quilt would be orderly compared with what the bill would be by 
the time it was finished. For that reason the party responsible for 
this legislation has chosen the plan of committing to 15 men who have 
made a study of this bill the preference of bringing in the amendments 
that should be first considered.’’ The previous question on the adop- 
tion of the rule was ordered by a vote of 247 to 139, and immediately 
the rule itself (H. Res. 46) was agreed to by a vote of 234 (229 Re- 
publicans, 5 Democrats) to 138 (12 Republicans, 125 Democrats, 1 
Farmer Labor) 

Caucuses. The caucus has been used so little of late years as a 
legislative device that a word should be added to the incidental refer- 
ence already made to the matter. A conference of the House ma- 
jority on the tariff bill was announced for May 10. It was evidently the 
original intention of the leaders to secure approval of a rule under 

*Of the twelve Republicans, seven were from Wisconsin, two from Kansas, 
and one each from South Dakota, Iowa, and New York. All of the five Democrats 
who voted for the rule were from Louisiana. The tariff bill itself passed the House 
on May 28 by a vote of 264 (244 Republicans, 20 Democrats) to 147 (12 Repub- 
licans, 134 Democrats, 1 Farmer Labor). At this time the source of the 20 affirma- 


tive Democratic votes was: La., 6; Fla., 4; Tex., 2; with one each from Calif., 
Col., Ind., Mass., N.Y., Ohio, R.I., and Wash. 
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which general debate could be closed about May 16, the amending 
process guarded, and the bill passed by May 23. This plan had to be 
modified. Mr. Crisp, a Democrat long in service, may have exagger- 
ated in saying, ‘‘I have never known a bill reported to the House that 
had as much opposition from its own side as this one.’’ Protests cer- 
tainly were numerous. A so-called ‘‘corn belt committee,’’ speaking 
for a group of representatives of Minnesota, North and South Dakota, 
Wisconsin, Iowa, Nebraska, Kansas, Missouri, and Oklahoma (with 
promise of support also from Illinois, Michigan, and California), 
asked the House leaders to postpone the party conference. Mr. Tilson 
said that it would be held as scheduled, but he indicated that no strong 
attempt would be made at the time to force the endorsement of a rule. 
Meeting in the House chamber on May 10, the conference was in ses- 
sion for several hours. It was reported that a roar of nays greeted a 
suggestion that the bill should be passed in the form in which it had 
been reported. The Republican helmsmen used the meeting as a method 
of taking soundings. A discreet policy of ostensible consultation and 
concession was inaugurated. On May 14 the majority members of the 
committee on ways and means began to hear disgruntled Republicans, 
starting with the spokesmen of the corn belt. A series of proposed 
committee amendments were formulated. A second conference was 
held on May 23; its two sessions lasted most of the day. As each 
member entered it, he was given a list of some 91 changes which, it 
was promised, would be moved by the committee on ways and means. 
The strategic retreat accomplished its purpose. The conference turned 
down dissident motions that separate votes should be allowed in the 
House on various controversial items. By a vote said to have been 206 
to 24, the conference approved the use of the rigorous special rule 
discussed in a previous paragraph. 

In the Senate, the insertion in the farm relief bill of an optional 
provision for export debentures was the occasion, in part, of two Demo- 
eratic conferences. Consideration of the amendment on the floor was 
destined to reveal the lines of what came to be called the coalition and 
to demonstrate its ability to control the Senate. Whereas in the House 
a bill satisfactory to the administration was reported by a nearly unani- 
mous vote (19 to 2), the Senate committee on agriculture (in the face 
of the President’s emphatic letter of disapproval’’ to Chairman Mc- 


“The President’s letter appears as Appendix A in 8S. Rept. No. 3, on the 
‘fagricultural surplus control act,’’ April 23, 1929. The majority report said: 
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Nary on April 20) insisted upon retaining the debentures provision by 
8 (3 Republicans, 4 Democrats, 1 Farmer Labor) to 6 (4 Republicans, 
2 Democrats). On April 25 a Democratic conference was attended 
by 31 senators. At its close the minority leader announced: ‘‘The 
conference was called primarily to discuss the bill now before the 
Senate relating to farm relief. It is not contemplated that any at- 
tempt shall be made to bind the members of the conference to a vote 
for or against particular provisions. The discussion in the confer- 
ence disclosed that many senators believe that the incorporation of 
the debenture plan will prove immediately helpful.’’ Substantial 


unanimity in favor of debentures was in fact manifested in the voting 
that followed." 


Another Democratic conference was held on June 10. A vote upon 
acceptance of the conference report on farm relief was imminent; in 
the background hung the question of the whole Senate program re- 
garding the tariff. The House leaders were seeking to induce the 
Senate to indicate by an agreement a relatively early date in the fall 
when it would finish with the tariff, holding out the threat that they 


‘*Section 10 provides a mechanism of export debentures which the board may use 
at its discretion in meeting special situations which the board may find it im- 
possible to meet adequately under the loan, stabilization corporation, and other 
provisions of the act..... Under the export debenture plan a bounty may be 
granted upon exports of raw agricultural commodities or their food products. 
The bounty is payable in a form of currency denominated export debentures. The 
amount of the bounty so payable upon the export of an agricultural commodity 
is one-half the amount of the import duty on such a commodity. In the case of 
exports of food products, the bounty payable is proportionate to the amount of 
raw commodity consumed in the manufacture of the product. Debentures are 
legally tenderable at their face amount in payment of import duties.’’ 

*On May 8, on the crucial motion of Senator Watson to strike out the deben- 
tures section, the vote was 44 (42 Republicans, 2 Democrats—Ransdell, La., and 
Wagner, N.Y.) to 47 (13 Republicans, 34 Democrats). The bill passed the Senate 
on May 14 by an affirmative vote of 54 (21 Republicans, 33 Democrats), with 
only two Democrats—Wagner, N.Y., and Walsh, Mass.—among the 33 in oppo- 
sition. On June 11, when the Senate refused to agree to the conference report 
eliminating debentures, only 4 Democrats—Wagner, N.Y., Ransdell, La., and 
Fletcher and Trammell, Florida—were among the 43 willing to accept the re- 
port, against 46 (13 Republicans, 32 Democrats, 1 Farmer Labor) in the negative. 
On Oct. 19, when practically the same debentures provision (having been finally 
dropped from the farm bill) was added to the tariff bill, the vote was 42 (14 


Republicans, 28 Democrats) to 34 (31 Republicans, 3 Democrats—Wagner, N.Y., 
Walsh, Mass., Kendrick, Wyo.) 
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might otherwise refuse to assent to a concurrent resolution providing 
for a reasonably lengthy summer recess. One reason why this came 
to naught was because the Democratic conference, to the surprise of 
many, announced (in the words of Senator Robinson) that ‘‘no agree- 
ment will be entered into now to fix a date for a final vote on the 
tariff.’’?° 

On the Republican side of the Senate caucuses are futile. Those who 
most deplore this fact sometimes find a virtue in necessity. Two mod- 
est meetings which were ostensibly party conferences were held in con- 
nection with the tariff. That on September 19 was attended by 37 of the 
55 Republican senators. Nye was there, with Howell and McMaster; 
but Borah, Norris, LaFollette, Blaine, and Frazier were not present. 
The colloquy favored advancing the daily opening from noon to 11 
o’clock and (as Leader Watson reported it in the Senate next day) 
devoutly hoped that its members would be strong enough to resist the 
temptation to engage in general debate on the tariff. At a conference 
on October 18, even fewer were on hand—‘‘approximately 25,’’ accord- 
ing to one press story ; ‘‘between 15 and 20 prominent conservatives,’’ 
according to another. It was suggested that the finance committee 
majority should meet daily in order to lessen debate by indicating in 
advance amendments they would accept and that night sessions should 
be held, or (if these were refused) that the morning meetings should be- 
gin at 10 o’clock. 

Farm and Factory. Of the voting combination that controlled the 
Senate, Simmons, ranking Democratic member of the finance com- 
mittee, remarked on November 8: ‘‘. . . . nobody wants to conceal the 

* Unanimous consent agreements in the Senate are bent to purposes that dis- 
tantly resemble the operation of special rules in the House. Such was the agree- 
ment of May 10 ‘‘that on and after the hour of 3 o’clock P.M. on the calendar 
day of Monday, May 13, 1929, no Senator may speak more than once or longer than 
10 minutes upon the pending farm relief bill..... ?? Such was the understanding 
agreed to on May 24 by which the time each member could henceforth speak on 
the census and reapportionment bill was limited to 30 minutes, although here also 
with no attempt to fix the date of final passage. Another outstanding example 
was the agreement of October 18 limiting each senator to 20 minutes on the 
debentures amendment to the tariff bill and requiring a vote at one o’clock on 
the following day. In this instance, it should be noted, the proposal was practically 
identical with an amendment previously debated in connection with the farm relief 
bill; moreover, it was clear that it was bound to pass. In connection with the 
tariff bill as a whole, unanimous consent agreements were used to arrange an earlier 
meeting time and evening sessions. Beyond that, they failed. 
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fact that there is harmony of thought and opinion with reference to 
many of the rates between this side of the chamber and a very influ- 
ential element on the other side of the chamber. That is the essence 
of the so-called coalition. . . . . It is a coalition that was not brought 
about by caucusing, but is a coalition that resulted from a union of 
minds.’’ It was true, he added, that he had ‘‘consulted freely with 
the senators on the other side who are codperating with us.’’ Mean- 
while the gentlemen referred to had been meeting almost daily from 
the time of their conference on September 3 in the rooms of the great 
committee of which Senator Borah is chairman, participated in by Mr. 
Borah himself and Senators Norris and Howell of Nebraska, LaF ollette 
and Blaine of Wisconsin, Frazier and Nye of North Dakota, Brook- 
hart of Iowa, and McMaster of South Dakota, with direct promises of 
support from Norbeck of South Dakota and Schall of Minnesota. As 
early as September 5, Senator Borah was able to say to the press, 
after a talk with the Democratic leader: ‘‘We are agreed upon pro- 
cedure. . . . . We have a complete understanding as we go along.’’ 
This statement need not be taken as disproof of the literal truth of 
Senator Harrison’s assertion at the end of October: ‘‘There has never 
been any understanding between senators on the other side of the aisle 
and those of us on this side with reference to any particular rate.’’ 
Due warning of the strength of the coalition had been written on 
the wall in June, if, indeed, further warning was needed after the early 
roll calls on the debentures plan. On June 17, Borah’s resolution 
(S. Res. 91) that the committee on finance be instructed to confine the 
revision to the agricultural schedule failed by the narrow vote of 38 
(13 Republicans, 25 Democrats) to 39 (32 Republicans, 7 Demo- 
erats).2° Further danger signs appeared while the majority of the 
committee on finance had the bill in hand. A new set of public hearings 
had been held between June 12 and July 10 before four bi-partisan 
subcommittees. When the redrafting of the bill began, however, the 
*» The 7 Democrats in the negative were: Walsh, Mass.; Trammell, Fla.; Brous- 
sard and Ransdell, La.; Heflin, Ala.; Steck, Iowa; and Dill, Wash. Later, with 
the ball in their possession, the coalition turned down the idea of restricting re- 
vision to the agricultural rates. On October 21, when, after six weeks on the 
special and administrative features, the Senate was about to take up the rate 
schedules, Thomas of Okla., Democrat, moved that the bill be recommitted with 
instructions to strike out all but the special and administrative provisions and the 


sugar, tobacco, and general agricultural schedules. This was defeated by 64 to 
10 (7 Republicans, 3 Democrats). 
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minority were excluded.2*_ The vote among the Republicans on the 
committee, Senator Watson said later, ‘‘was six to five on practically 
every proposition as to which there was a controversy.’’ The upshot 
of the attempt to exercise partisan control in the committee was merely 
to carry endless controversy to the floor, there to result usually in in- 
evitable coalition victories.”* 

The extent of the committee’s defeat was confessed in Senator 
Smoot’s extraordinary challenge, wearily thrown to the coalition on No- 
vember 9: ‘‘I would like to see some action taken, and, as one, I am 
perfectly willing that the Senate shall take a recess today until the 
20th of the month, and in the meantime let the coalition examine the 
amendments proposed and report to the Senate whatever amendments 
they agree upon, and after the bill is taken up, let a vote be taken 
on the amendments without a word of discussion, and let us pass 
the bill.’’ Both Simmons and Borah hastened to pronounce the propo- 
sition impracticable. ‘‘These discussions,’’ said Simmons, ‘‘are serv- 
ing a splendid purpose.’’ Borah added: ‘‘I do want to say, as I in- 
timated a few days ago, that those whom some are disposed to term the 
‘coalition’ are really now in charge of the making of the bill. The re- 
sponsibility is upon us. What the country wants, in my judgment, 
is speed.’’ 

The admission of the desirability of speed was qualified, from the 
standpoint of the coalitionists generally, by the implications in Senator 
LaFollette’s declaration a little earlier:’’ . . . . there never has been 
a major piece of legislation before the Senate on which the discussion 
has been more germane to that measure than has been the case with 
the pending tariff bill.’’ The shortest time ever given to a tariff bill 
in the Senate, he estimated, had been four and a half months. The 


*It will be interesting to note, if a future tariff revision occurs when the 
Democrats are in formal control of the Senate, whether they will respect the 
solemn repentance of the elderly Simmons on October 21, deploring the traditional 
partisan methods in tariff-making in committee, which, he admitted, had been em- 
ployed in 1913. 

™The Senate committee on finance made 431 changes in the rate schedules 
and the free list: 177 were increases; 254 were decreases. The Senate dealt 
with 11 of 15 rate schedules before adjournment, and (according to the Tariff 
Review for Dec. 1929) considered 288 amendments. ‘‘In 163 instances proposed 
increases were eliminated and the present duties restored or the rates were re- 
duced below those in the existing law. In 125 cases, increases were made over 
existing rates and 60 of these were on agricultural or related products.’’ 
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comparison assumed that the present bill approximated a general re- 
vision. On this the coalition had the testimony of as regular a person 
as Senator Fess, the Republican whip, who said on October 28: ‘‘The 
bill coming from the House was rather general. I admit it went be- 
yond a limited revision. The finance committee took the House bill 
as the basis for its action and has amended it in nearly 1,000 items.’’ 

In mid-November Senator Norris was in such high spirits that he 
referred lightly to the burden of night sessions, and lightly even to an 
automobile accident in which he had recently been involved. ‘‘I have 
been run over so often in the past by political machines,’’ he said, ‘‘that 
an ordinary automobile running over me has no effect whatever, un- 
less it be an invigorating one.’’ On the other hand, Dr. Copeland— 
also senator from New York—was exclaiming: ‘‘I should not be 
true to my professional training if I did not make other plea to Sena- 
tors to adjourn the Senate.’’ At this juncture the attention of the 
press was directed to a group variously called the ‘‘ Young Republi- 
eans,’’ ‘‘the Freshmen,’’ the ‘‘ Young Guard,’’ the ‘‘ Hoover Bloc,’’ the 
‘Young Turks,’’ the ‘‘Baby Bloc,’’ and the ‘‘Junior League.’’* A 
formula that may or may not have been in their minds was sketched by 
one of their most active mouthpieces, Senator Henry J. Allen of Kan- 
sas, who was quoted on November 18 assaying: ‘‘ We desire a bill with 
farm rates approved by the American Farm Bureau and the industrial 
rates on the average about the same as the present law, with increases 
for industries which are now depressed.’’ On November 14 this group 
helped in the unexpected defeat of Simmons’ motion (put with the 
concurrence of the acting Republican leader) for adjournment on No- 
vember 23. In the end, on November 20, the proposal to adjourn on 
November 22 was carried by 49 (14 Republicans, 35 Democrats) to 33 
(32 Republicans, 1 Democrat). Apart from further undermining the 
prestige of the accredited leaders, the effect of the first-year members 
seemed to be to provide the coalition with more water in which to 
float their program of ample debate and consideration. 

Meanwhile some of the most powerful Republican leaders treated 
the bill as virtually dead. ‘‘The coalition,’’ declared Senator Reed on 
November 6, ‘‘has made up its mind to knock out every increase in 
the industrial rates, and we might just as well go ahead and have done 

“The members seem to have been: Allen, Kan.; Glenn, Ill.; Goldsborough, 


Md.; Hastings, Del.; Hatfield, W.Va.; Herbert, R.I.; Kean, N.J.; McCulloch, 
Ohio; Patterson, Mo.; Townsend, Del.; Vandenberg, Mich.; and Walcott, Conn. 
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with it. Then the bill will go to conference, and the House and the 
Senate will never agree, but we will at least be rid of it and can go on 
with our routine business.’”** This was after an amendment upon the 
floor had been adopted by a vote of 48 to 30, cutting the duty on iron 
in pigs from $1.50 to 75e. Mr. Reed felt so angry that he said: ‘‘I do 
not think the Communists are doing any damage at all, but I believe 
that the action of the Senate on such items as this, when the facts are 
proven beyond a doubt by their own Tariff Commission, is doing more 
damage to the stability and the structure of American industry than 
anything which could be done by these unworthy groups I have men- 
tioned.’’ The polished and polysyllabie Ashurst of Arizona had op- 
portunity to say the next day: ‘‘Opulent as history is in irony, I am 
unable to call to mind any irony more distinct than the efforts of my 
honorable friend, the Senator from Pennsylvania, to promote free trade 
in manganese.’’ 

There was, in fact, little inconsistency on either side, however much 
there may have been of a selfishness which, embracing no larger area 
than a section, has not the right to call itself patriotism. The lines 
of the dispute were along the inveterate controversy between the claims 
of raw materials—products of the farm, forest, and mine—and, as 
Key Pittman of Nevada put it, the ‘‘opposition of those who have been 
the beneficiaries of this institution from the very beginning against 
having the production of raw materials considered as an industry.’’ 
As a leader of the coalition, Senator Borah advocated no abstract low- 
tariff position. ‘‘We in the West are now a developing country,’’ he 
said on September 26. ‘‘ Protection is more applicable to us than to 
any other part of the country and more necessary in order that we may 
develop, and it is because of the fact that we must necessarily guard 
the power that we have, and the rights we have, upon this floor .... 
this is the only body left where there is anything like equality in shap- 

* The outcome is likely to be crucially affected by the composition of the con- 
ference committee. An interesting plea by Senator McKellar for coalition recog- 
nition there was issued through the Democratic National Committee on October 
7. Even more, it will depend upon the possible development of a larger group 
of insurgent Republicans in the House. In the vote on the passage of the tariff 
bill on May 28, only 12 Republicans were in the negative, distributed as follows: 
5 from Minn.; one each from Iowa, Kan., N.Y. (LaGuardia), Penn. (James Beck, 
on the ground of constitutional objections to the flexible tariff provision), S.D., and 


Wis.—the lack of insurgency here being surprising, although perhaps less so in 
view of the placing of Frear on the ways and means committee. 
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ing the economic policies of the country as between the industrial in- 
terests and agriculture.’’ 


The measure of the strength of the coalition can be read in certain 
outstanding votes on the special and administrative features of the 
act. One phase of their interest was revealed on September 10, when 
a resolution was adopted directing the committee to obtain from the 
Treasury information regarding the profits, ete., of taxpayers indi- 
eated by either the majority or minority of the committee as ‘‘ affected 
by the pending tariff legislation.’’*® This prevailed by a vote of 51 (21 
Republicans, 30 Democrats) to 27 (all Republicans). Proposed new 
methods of determining values were struck out on October 7 by a vote 
of 44 (11 Republicans, 33 Democrats) to 37 (36 Republicans, 1 Demo- 
erat). Provision for the issuance of export debentures in the discre- 
tion of the Federal Farm Board was inserted on October 19 by 42 (14 
Republicans, 28 Democrats) to 34 (31 Republicans, 3 Democrats). Mr. 
Hoover’s most particular hope—a flexible tariff operating through the 
President on the advice of the Tariff Commission—was eliminated by a 


vote of 47 (13 Republicans, 34 Democrats) to 42 (38 Republicans, 4 
Democrats). 


The President and Congress. It is too early to appraise the Presi- 
dent’s methods, let alone the extent of his influence, in legislation.” 


* Rifts in the coalition appeared (though not seriously, for Democratic senators 
from the East are at the moment almost non-existent) when Walsh of Massachu- 
setts cried out against the proposal of a higher duty on raw wool. 

*It is impracticable, but also unnecessary in view of the attention they have 
commanded, to trace the work of the sub-committee of the Senate committee on 
judiciary (Caraway, chairman, Walsh of Montana, Borah, Blaine, and Robinson 
of Indiana) in investigating lobbying, under S. Res. 20, agreed to October 1; or 
of the sub-committee of the committee on naval affairs (Shortridge, chairman) 
in looking into the activities of W. B. Shearer, at the Geneva naval conference 
especially, in behalf of certain shipbuilding companies, under S. Res. 114, passed 
on September 14. The latter was suspended in mid-October, to go over to the 
new year. Parts of the report of Caraway’s committee (S. Rept. 43) were sub- 
mitted to the Senate from time to time, on special matters. One of these con- 
cerned the action of Senator Bingham of Connecticut—one of the most prominent 
exponents of the cogent ‘‘aged industries’’ argument for the protective tariff 
—in placing Charles L. Eyanson, assistant to the president of the Connecticut 
Manufacturers’ Association, on the rolls of the Senate. This action was declared 
to be ‘‘contrary to good morals and senatorial ethics’’ in 8. Res. 146, adopted on 
November 4 by 54 (22 Republicans, 32 Democrats) to 22 (all Republicans). 

*In his message on April 16, President Hoover favored the consideration of 
‘‘certain matters of emergency legislation that were partially completed in the 
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Senator Smoot shed little light when asked whether the President fa- 
vored the bill as it came to the Senate. ‘‘I know,”’ he said, ‘‘that the 
President is in favor of protection.’’ Perhaps the President shares 
Senator Watson’s theory that when ‘‘the bill goes to conference and 
approaches a finality then we may determine with the President 
what or what not should be left out in accordance with his desire, 
pending a veto or facing a veto, but not before.’’ Apart from the 
President’s remarks in his inaugural address and in his message on 
April 16, he publicly broke his silence on the tariff in two prepared 
statements given to the press. On September 24, speaking in the first 
person, he urged that the power to change tariff rates should be left 
to the President. On October 31, using the third person, he urged that 
the bill should be sent to conference within two weeks. In this state- 
ment, he based a plea for the flexible tariff in his own disclaimer that, 
‘‘The President has declined to interfere or express any opinion on 
the details of rates or any compromise thereof, as it is obvious that, 
if for no other reason, he could not pretend to have the necessary in- 
formation in respect to many thousands of commodities which such de- 
termination requires.’’ If the President has fallen short in this first 
test of leadership, it has doubtless been due to a lack of prevision, or of 
decision, or perhaps merely of influence, in using the House organiza- 
tion to control the early, crucial stage of revision. 

Countryside and City. Reapportionment triumphed at last in the 
enactment of a measure that also carried provision for a decennial 
census of population, agriculture, irrigation, drainage, distribution, un- 
employment, and mines (Public No. 13, S. 312, approved June 18). 
In the Senate, the crucial vote on reapportionment was provoked by the 
motion of Senator Black of Alabama to strike out the whole sec- 
tion. It was defeated by 38 (9 Republicans, 29 Democrats) to 45 (40 


last session, such as the decennial census, the reapportionment of congressional 
representation, and the suspension of the national-origins clause of the immi- 
gration act of 1924, together with some minor administrative authorizations.’’ 
Mr. Hoover did not have his way about national origins. Reluctantly, on March 
22, he had proclaimed the quotas, effective July 1. Senator Reed led the defense 
of the clause. ‘‘If I am an insurgent or pseudo,’’ he said, ‘‘we will have to 
make the best of it.’?’ The Senate committee voted 4 to 2 against reporting the 
repealer (S. 151). Senator Nye, N.D., pressed a resolution (S. Res. 37) to dis- 
charge the committee. On June 13, the resolution was allowed to go to a vote, 
failing by 37 (27 Republicans, 10 Democrats) to 43 (19 Republicans, 24 Demo- 
crats). 
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Republicans, 5 Democrats). Shortly afterwards, Senator Sackett of 
Kentucky moved an amendment to eliminate aliens as a basis for rep- 
resentation, ‘‘Why should we change the power of the Congress,’’ he 
eried, ‘‘from the rural communities, which need it most, to those parts 
of the country which are populated by a foreign alien horde?’’ His 
amendment failed by 29 (11 Republicans, 18 Democrats) to 48 (37 
Republicans, 11 Democrats). The combined bill passed the Senate on 
May 29 by a vote of 57 (41 Republicans, 16 Democrats) to 26 (8 Re- 
publicans, 18 Democrats). 

While the House had it in committee of the whole, two antipathetic 
amendments were temporarily inserted in it by the force of non-con- 
centric, overlapping majorities, in which the Middle Western element 
was the common factor. The first of these struck at the alien; it was 
adopted on June 4 by 183 to 123. The other proposed that the census 
should include the enumeration of citizens over twenty-one whose right 
to vote ‘‘has been denied or abridged except for rebellion or other 
erime.’’ Its sponsor, Tinkham of Massachusetts, declared that if it 
were not adopted ‘‘this House is a House of hypocrites, of nullifiers, 
and of men wholly lawless.’’ It, too, was adopted on June 4, the vote 
being 145 to 118. Space does not permit telling how the majority 
leader saved the bill by devising procedure that would (as he put 
it afterwards) ‘‘combine the two groups opposing each of the offend- 
ing amendments.’’ The bill passed the House on the same day, June 
6, by 271 (193 Republicans, 79 Democrats) to 104 (43 Republicans, 61 
Democrats).”* In its final form, the reapportionment section leaves the 
membership of the House at 435. It provides that at the opening of the 
second regular session of the 7ist Congress, and of every fifth Congress 
thereafter, the President shall transmit a statement showing the num- 
ber of representatives to which each state would be entitled, ascer- 
tained, first, by ‘‘the method used in the last preceding apportion- 

*In conference, confronted by an adamant House, the Senate practically aban- 
doned the provision for civil service in census organization. This had originally 
been written into the bill by the amendment proposed by Senator Wagner, N.Y., 
Democrat, adopted on May 24 by 42 (11 Republicans, 31 Democrats), to 37 (36 
Republicans, 1 Democrat). The Senate provision calling for a census of radio 
sets was also dropped. A compromise was reached by which the census of popula- 
tion was to begin April 1, 1930, instead of November 1, 1929, as the Senate 
wished, or May 1, 1930, as the House wrote it. The conference report was accepted 


in the Senate on June 13 by a vote of 48 (40 Republicans, 8 Democrats) to 37 
(9 Republicans, 28 Democrats). 
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ment,’’ second, by ‘‘the method of major fractions,’’ third, by ‘‘the 
method of equal proportions.’’ Thus was the technical bone of con- 
tention compromised. If the Congress that receives the statement 
should not enact a law, reapportionment would take place automatically 
according to the method used in the last preceding apportionment.” 

The Senate as Council. An interesting step in the development of the 
Senate was taken by the adoption on June 18 of an amendment to its 
rules (Rule xxxvm, par. 2), stating, in part, that ‘‘hereafter all 
business in the Senate shall be transacted in open session, unless the 
Senate in closed session by a majority vote shall determine that a par- 
ticular nomination, treaty, or other matter shall be considered in closed 
executive session,’’ and adding ‘‘that any senator may make public his 
vote in closed executive session.’’*° The sponsor of the change, Senator 
Jones, had planned to confine it to nominations; the committee on rules 
attempted to reverse the provision so that the line of least resistance 
would still be the closed session ; but in the end the bipartisan combina- 
tion asserted itself and adopted the broadened substitute proposal of the 
Democratic leader by a vote of 59 (31 Republicans, 28 Democrats) to 15 
(13 Republicans, 2 Democrats). On October 16 the scheme of con- 
firmation in open session was illustrated in the confirmation of the eight 
members of the Federal Farm Board, three of whom elicited opposi- 
tion.** 

In the course of the special session,*? 3,728 executive nominations 

* For the fifth time, on June 7, the Senate passed the constitutional amendment 
sponsored by Senator Norris (S. Jt. Res. 3, popularly called the Lame Duck Amend- 


ment). The vote was 64 (36 Republicans, 28 Democrats) to 9 (7 Republicans, 2 
Democrats). 

*In urging the change, Senator Jones referred to the leak by which two press 
syndicates circulated stories purporting to give the exact roll call on the con- 
firmation of Irvine L. Lenroot as a justice of the Court of Customs Appeals, as 
a result of which (despite protests from such senators as LaFollette) the com- 
mittee on rules sought to rebuke Paul R. Mallon, of the United Press Association, 
and to deny his association the privilege of the floor. Senator Jones said on May 
21: ‘‘It simply emphasizes the impractical character of our rules with reference 
to the transaction of business in executive session.’’ 

** Alexander Legge, chairman, confirmed by 67 (43 Republicans, 24 Democrats) 
to 12 (4 Republicans, 8 Democrats); S. R. McKelvie, grains, confirmed by 50 
(38 Republicans, 12 Democrats) to 27 (8 Republicans, 19 Democrats) ; and C. W. 
Williams, cotton, confirmed by 57 (39 Republicans, 18 Democrats) to 20 (5 Re- 
publicans, 15 Democrats). 

* At a special session on March 5, the Senate confirmed the eight cabinet nomina- 
tions submitted by President Hoover, and by resolution directed the committee 
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(transmitted in 243 separate messages) were received by the Senate. 
Of these, two (both postmasterships) were rejected ; 5 were withdrawn ; 
3,546 were confirmed, leaving 170 unconfirmed at the end.** 

The Senate meanwhile found time to ratify ten treaties and to make 
public another not yet acted upon,** and prepared to relinquish two 
of its number to the diplomatic service and to loan two others to the 
naval conference delegation. 


Columbia University. NG 

“The Bearing of Myers v. United States upon the Independence 
of Federal Administrative Tribunals”—A Criticism. In a recent 
issue of the Review,! Professor James Hart, of Johns Hopkins Uni- 
versity, has advocated a limitation upon the doctrine announced in 
the Myers ease? so that Congress may prescribe the terms of office 
of the members of the various quasi-judicial administrative tribunals, 
and incidentally that of the Comptroller-General. 

The present writer’s views on the status of the Comptroller-General 


on judiciary to ‘‘inquire and report .... (1) whether the head of any department 
of the United States may legally hold office as such after the expiration of the 
term of the President by whom he was appointed; ((2) whether, in view of the 
provisions of the laws of the U. 8., Andrew W. Mellon may legally hold the office 
of Secretary of the Treasury..... a? 

* By main groups, the figures were: (1) Civilian (other than postmasters), 616 
nominations, 544 confirmed, 1 withdrawn, 71 unconfirmed; (2) Postmasters, 793 
nominations, 757 confirmed, 2 rejected (Dillon, Mont., and Jamestown, N.D.), 34 
unconfirmed; (3) Army, Navy, and Marine Corps, 2,324 nominations, 2,255 con- 
firmed, 4 withdrawn, 65 unconfirmed. The refusal of the Senate in open session on 
November 20 to confirm A. C. Gruwell as postmaster of Dillon seemed hopeful. The 
nominee received a rating of only 70.60 per cent in an examination in which the 
present incumbent (apparently satisfactory) was given 86.60 per cent (including 
5 per cent for war service), and another candidate 78 per cent. 

“Not yet ratified: convention (signed March 27, 1929) regarding the sockeye 
salmon fisheries in the Fraser River system. Ratified: arbitration treaties with 
Ethiopia (signed Jan. 26, 1929), Roumania (signed March 21, 1929), Belgium 
(signed March 20, 1929), Luxemburg (signed April 6, 1929), Portugal (signed 
March 1, 1929); treaties of conciliation with Ethiopia (signed Jan. 26, 1929), 
Roumania (signed March 21, 1929), Belgium (signed March 20, 1929), Luxem- 
burg (signed April 6, 1929); and, with a reservation regarding scope of prison- 
made goods, the convention and protocol signed at Geneva Nov. 8, 1927, and July 
11, 1928, for the abolition of import and export prohibitions and restrictions. 

* August, 1929, p. 657. 

*272 U.S. 52. The opinion says that Congress cannot limit the President’s 
power to remove the members of the quasi-judicial administrative tribunals. 
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are expressed elsewhere.* He also dissents from Professor Hart’s 
views on the expediency of granting to the various administrative 
tribunals any different terms of office from those which the Chief 
Justice indicated in the Myers case that they already have. This 
dissent is not a little supported by the practical suggestion of Dr. 
Hart. He indicates that ‘‘constitutional mores’’ are alone not enough 
to regulate the President’s actions in exercising his power to remove,* 
but that a definite term and formula should be prescribed and ‘‘con- 
stitutional mores’’ then depended upon to keep the President within 
the bounds of the formula.5 The limited experience of the present 
writer indicates that it is easier to satisfy a formula which is presumed 
to prescribe justice than to satisfy the dictates of justice on the facts 
of each case. 

Expediency, however, is a matter of opinion. One who attempts to 
criticize the logic and technique of another must accept the other’s 
views of expediency. Assuming, therefore, that it is expedient for 
the Court in future decisions so to limit the Myers decision as to allow 
Congress to prescribe without constitutional objection the terms of 
the members of the quasi-judicial administrative tribunals, the ques- 
tion to be presented here is whether or not Professor Hart has ad- 
vanced a legal theory which the Court, if it is so minded, is likely 
to adopt. It is not the purpose of this paper to present a better theory 
than that of Professor Hart. That would probably be impossible. 
Because the present writer dislikes Professor Hart’s result, his pur- 
pose here is to suggest that the result is impossible. 

Before attending to the more specific points of Professor Hart’s 
argument, two general criticisms should be made. First, the diagnosis 
of the judicial mind made in the article has the defects common to 
most such diagnoses by non-legal scholars, and also many diagnoses 
by legal scholars who have never practiced. Professor Hart does lip 
service to the fact that judges are human,® but he cannot know without 
actual contact with specific minds and specific cases the full meaning 
of his words. It must be remembered that the legal profession is 
endowed with a paraphernalia which, like that of the magician, is hard 
for the uninitiated to understand. History and logic play a much more 


*23 Illinois Law Rev. 556. 
*Pp. 658-9. 

°P. 671. 

* See his footnote 7. 
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important part with the judiciary than Dr. Hart seems to be willing 
to recognize. Courts do not read meaning into or out of documents 
as boldly as he indicates. They are naturally conservative and make 
no such radical moves as he attributes to them. When it is neces- 
sary to get meaning out of the apparently meaningless, the process 
is definitely circumscribed by history, precedent, logic, social needs, 
and professional opinion, i.e., the opinion of the practicing bar.’ 

The second general criticism is this: Congress is not an omnipotent 
parliament. Whatever may be the conclusiveness of the history of 
the removal power, history conclusively demonstrates that at least one 
of the purposes of the Federal Convention was to curb the populace 
and place distinct limits on the people’s representatives in favor 
of a strong executive.* It may be that the doctrine of the separation 
of powers was adopted less by mistake than to supply a theory for an 
expedient solution. Most of the commentators on the Myers case seem 
to overlook this fact. As against the other two branches of the tri- 
umvirate, there is no presumption that Congress is given the exercise 
of any power delegated to the federal government. The rule of law 
which raises a presumption of the validity of congressional acts ap- 
plies only when these acts are subjected to an attack on the ground 
that they exceed the power of the federal government; a clearer 
statement of the presumption would be that of the validity of the 
acts of the federal government, whether legislative, executive, or judi- 
cial. Professor Hart apparently falls into the same error as the 
other commentators on the Myers case. He seems to have more faith 
in legislative than in executive wisdom. In spite of a couple of bad 
examples of presidents in recent years, the legislator can lay little 
more claim to preferment over the executive today than at the time 
of the federal convention. 

Professor Hart’s theory of removal is based, he says, upon the Anglo- 
American conception of executive power. According to this concep- 
tion, he says, executive power is divided as follows: ‘‘(1) certain 
political powers of a discretionary nature vested by our Constitution 
directly in the President, .... ; (2) the executive function in the 
general sense of administration of the laws,....’"® The word ‘‘ Anglo- 

™See Cardozo, Nature of the Judicial Process. 


*See Thach, Creation of the Presidency, especially Ch. mt and the first para- 
graph of Ch. Iv. 


*P. 666. 
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American’’ is not well chosen. The English conception of executive 
powers is quite different from the American. The American concep- 
tion is derived from a French misconception of the English system. 
The idea of the separation of powers is not, however, peculiar to 
Anglo-American law. The first expounder of a theory of the sepa- 
ration of powers was Aristotle.° His followers have by no means 
been confined to the English-speaking nations, and no two expounders 
since Aristotle have fully agreed on any classification of govern- 
mental powers. That the conception is not very clear in the mind 
of Dr. Hart is indicated by his method of naming his classes; one 
class is made up of ‘‘political powers’’ and the other of ‘‘executive 
functions.’’ 

Professor Hart indicates that the Constitution itself suggests his 
classification of executive powers. Briefly, the constitutional grant to 
the President is as follows: (1) the executive power; (2) commander- 
in-chief of the army, navy, and militia, which Congress has power to 
raise, support, provide, maintain, and make rules for the government 
and regulation of; (3) require written opinions from executive de- 
partments; (4) grant reprieves and pardons; (5) make treaties, by 
and with the advice and consent of the Senate; (6) nominate and, by 
and with the advice and consent of the Senate, appoint certain offi- 
cers; (7) fill vacancies; (8) receive ambassadors; and (9) take care 
that the laws be faithfully executed. Professor Hart nowhere indi- 
eates which of these powers are assigned to either of his classes, and 
their enumeration certainly discloses no indication of such a classifi- 
eation. The fact of the matter is that our Constitution does not vest 
in the President certain discretionary powers as distinguished from 
the executive function in the general sense; but it does vest in the 
President the executive function, in Congress the legislative function, 
and in the courts the judicial function. As part of the judicial funce- 
tion, it leaves to the Supreme Court a pretty wide latitude to do its 
own classifying of the powers of government, a right which, so far 
as the line between the legislative and the executive is concerned, 
the Supreme Court has exercised to date very infrequently. 

Professor Hart indeed gives us some idea of his classification when 
he says that the President has the power to remove as a correlative 
to his power of administrative supervision. He says, however, that 


* Politics (Jowett’s trans.), Book Iv., Ch. xIv; (Welden’s trans.), Book v1., 
Ch. xIv. 
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this is the President’s power only conditionally. Why conditionally? 
Because the omnibus clause of Section 8 of the legislative article gives 
Congress power to pass all laws necessary and proper to carry into 
execution all powers vested in the government of the United States, 
or in any department or officer thereof. Professor Hart is to be com- 
mended for his originality in making this contention. It gives one 
who attempts to criticize his conclusions some pause. It is, however, 
not unanswerable. Remembering that there is no presumption of the 
validity of the exercise of a particular power by any one of the three 
departments, this clause is to be interpreted as meaning that where 
it is proper to legislate rather than execute or adjudicate, the legisla- 
tion cannot be attacked on the ground that such power is not dele- 
gated to the federal government. Check upon a power that is executive 
rather than legislative is not by that clause given to the legislature. 
Checks by one department on the exercise of a power properly allo- 
eated to another must be specific. 

A proper understanding of this interpretation requires a brief 
summary of the present writer’s theory of the separation of powers. 
As a matter of fact, of course, the operation of a government with its 
powers divided up between three codrdinate branches is impossible. 
The outcome is that one of the branches assumes the supremacy. In 
America, this has been the judiciary, so that our governments may 
be called judiciocracies. The theory of the separation of powers is, how- 
ever, a part of dur legal structure and must be dealt with in any dis- 
eussion of the legal aspects of the organization of government. Ac- 
cording to this theory, all powers of government are allocated to one 
of the three branches, executive, legislative, or judicial. Each exer- 
cises its powers with only that check by either of the other branches 
which is specifically provided in the Constitution. Even the checks 
specifically given to the other branches are to be construed strictly. 

This, it is believed, is the result of such decisions as have so far been 
rendered. When called upon to pass upon a question involving the 
separation of powers, the Supreme Court realizes that it is dealing with 
a theory that it must use to insure the best practical government pos- 
sible, and in the application of which it has a wide latitude. As the 
decisions have gone so far, the Supreme Court has set off judicial 
power from the other two by rather distinct lines. The line between 


™ Pp. 667-8. 
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the legislative and the executive is just begun. From the relatively 
few decisions so far rendered, the following seems to the present writer 
to be the point of view adopted by the Supreme Court. When it is 
determined that a particular power belongs to one of the three branches, 
that branch should be given, in the exercise of that power, a free rein. 
The Court sees that uncontrolled power may be abused, but realizes 
that government is possible, after all, only by the exercise of self- 
restraint, and that, in the final analysis, laws do not make a govern- 
ment work. It is the willingness to be governed on the part of the 
governed and a desire to make the thing work on the part of those 
who exercise the powers of government that make government pos- 
sible. The Supreme Court seems, therefore, to take the attitude that, 
if it is not futile, it is at least not desirable, to attempt to control that 
desire by law. ; 

Applying this attitude to the quasi-judicial administrative tribunals, 
if Congress finds it desirable to give them executive powers, it must be 
willing the see them come under the final control of the President, 
and to depend upon his desire to make the government run to restrain 
him in the amount of control he actually exercises over them. The 
power to remove is too important a power in the hands of the supreme 
executive to be infringed upon. He must be able to control his im- 
portant subordinates, and they must realize their dependence on his 
will alone, if he is to be held responsible not only for administrative 
efficiency but for the economic and social welfare of the nation. The 
tenure of the inferior ranks may well enough be regulated so long as 
the enforcement of the regulations is in the hands of those whom the 
President may control by his removal power. 

The final comment on Professor Hart’s article concerns his generali- 
zation from the Myers decision. He says that the decision is to be 
limited to a holding that the Senate (or Congress) may not be asso- 
ciated with the President in the act of removal.’* To allow this would 
be to invade the separation of powers. His theory, as has been said 
before, is plausible; but when the omnibus clause in the legislative 
article is shown not to be relevant to this discussion, the only clauses 
left are those in the executive article upon which the Supreme Court 
rests its decision, namely, the general grant of executive power, the 
injunction to see that the laws are faithfully executed, and the grant 
of the appointing power. In the mind of the Chief Justice, with 

™ Pp. 662, 670. 
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his own personal knowledge of the difficulties of performing this duty 
of seeing that the laws are faithfully executed, the general grant of 
executive power meant enough power so that the President could per- 
form this duty with some semblance of satisfaction to himself. Such 
congressional interference as is necessary does not make that task 
lighter or the results more favorable. He was not favorable to any 
increase in that interference. To him, the general grant of executive 
power carried with it the sine qua non of efficiency, the untrammeled 
eontrol by the President of his subordinates, including the Interstate 
Commerce Commission, the Federal Trade Commission, the Federal 
Reserve Board, and the others. These agencies have too much executive 
power to be allowed a position of ultimate independence of the Presi- 
dent. Jackson’s point of view in dealing with the old National Bank 
should be recalled, and also that institution’s attempt to thwart Jack- 
son’s policies. So, independent boards dealing with such vital national 
concerns as those above named should be in no position to stand out 
indefinitely against the President’s leadership toward what he con- 
eeives to be desirable. Constitutional mores may be depended upon 
to give them all the independence that is compatible with popular 
needs. So strong was this thought in the mind of the Chief Justice, 
and so strongly does it appear from a careful reading of the opinion, 
that it would certainly require considerable violence to re-interpret 
the general grant of executive power in accordance with Professor 
Hart’s wishes. 

In conclusion, the writer must dissent from the assertion that the 
opinion of the Chief Justice ‘‘runs counter to the generally accepted 
principles of the art of government,’’ and must assert that he is one 
political scientist who does not agree that the tenure of quasi-judicial 
officers should not be at the merey of the President. He is highly 
skeptical of an art which runs counter to the practical experience in 
government of the present Chief Justice; and he does not give much 
weight to the opinions of political scientists who have had no practical 
experience with quasi-judicial administrative bodies.** 


Member of the Chicago Bar. 


*In connection with this subject, it may be added that the most scholarly 
work yet written on the presidency has been singularly neglected by the numer- 
ous commentators on the Myers decision. Professor Thach’s Creation of the 
Presidency has the advantage of having been written by a real historical scholar 
and an excellent political scientist ante litam motam. 
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Professor Hart has requested that the following statement be printed 
in conjunction with the preceding article: ‘‘Dr. Langeluttig kindly 
furnished me a copy of the above comments, and the editor agreed to 
allow me to reply. I do not, however, think it necessary to do so. My 
views will be further elaborated in a monograph shortly to be published 
by the Johns Hopkins Press.’’ Man. Ed. 
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CONSTITUTIONAL LAW IN 1928-29 


THE CONSTITUTIONAL DECISIONS OF THE SUPREME COURT OF 
THE UNITED STATES IN THE OCTOBER TERM, 1928 


ROBERT E. CUSHMAN 
Cornell University 


A. QUESTIONS OF NATIONAL POWER 


I, EXECUTIVE POWER—THE POCKET VETO CASE 


‘*Pocket veto’’ is the term applied to the killing of a bill by the 
President by the process of retaining it without signing it when Con- 
gress adjourns before the bill has been in his hands ten days. The 
Constitution provides for the pocket veto by stating: ‘‘If any bill shall 
not be returned by the President within ten days (Sundays excepted) 
after it shall have been presented to him, the same shall be a law, 
in like manner as if he had signed it, unless the Congress by their ad- 
journment prevent its return, in which case it shall not be a law.’” 
In the ‘‘Pocket Veto’’ ease* the Court decided that the word ‘‘ad- 
journment’’ in this clause refers not merely to the final adjournment 
at the expiration of a Congress, but to any temporary or ad interim 
adjournment. In short, the President may effectively pocket veto a bill 
whenever Congress, by going home, prevents him from returning it 
within ten days. The Court thus gave judicial sanction to a practice 
which has been followed sporadically ever since the days of Madison.* 

On June 24, 1926, a bill was presented to President Coolidge author- 
izing certain Indian tribes to sue in the Court of Claims. On July 3 
the first session of the 69th Congress adjourned, and it did not meet 
again until December. It was not in session on July 6—the tenth 
day after the bill was presented to the President (Sundays excepted). 
The President neither signed the bill nor returned it to the Senate, 

*Const., art. 1, sec. 7, cl. 2. 

7279 U. S. 655. The case is cited as the ‘‘ Pocket Veto’’ case in the official 
reporter. As originally presented, it was Okanogan Indians v. United States, 
and is so cited in the Lawyers’ Edition of the Supreme Court Reports. 

*The only ease in the Supreme Court which has any bearing upon the problem 
at all is that of La Abra Silver Mining Co. v. United States, 175 U. S. 423, which 


held that the President might lawfully sign a bill presented to him after Congress 
has taken a recess for a fixed period. 
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where it had originated. It was not published as a law. The Indians, 
however, alleging that the bill had become law without the President’s 
signature, sought to bring their suit in the Court of Claims. That 
tribunal refused to hear them, on the ground that the bill had been 
killed by the pocket veto, and the case went to the Supreme Court by 
certiorari. By request of the Judiciary Committee of the House of 
Representatives, one of its members appeared as amicus curie attack- 
ing the use of the pocket veto at the time of an ad interim adjournment. 

In upholding the use of the pocket veto in the present case, the Court, 
speaking through Mr. Justice Sanford, divides its argument into four 
major points, which it presents mainly in the form of refutation of 
the arguments made by the plaintiffs and amicus curie. In the first 
place, it was urged that the President is intended by the Constitu- 
tion to have merely a qualified veto over legislation, that if he dis- 
approves a bill he is expected to return it with his objections so that 
Congress may reconsider it. The clause under review ought, there- 
fore, to be so construed as to give effect to the reciprocal rights and 
duties of the President and Congress and to prevent his exercising 
a silent and absolute veto when it would be possible for him to return 
the bill with his objections for congressional reconsideration. The 
Court answers this by emphasizing that the Constitution imposes a 
most important duty upon the President in the consideration of bills 
and wisely provides a ten-day period for the deliberate and careful 
performance of that obligation. His duty in this connection cannot 
be cut down by Congress, nor can the time for its exercise be shortened. 
When Congress, by its adjournment during the ten-day period, pre- 
vents the President’s careful scrutiny of the bill and its return to 
Congress, the failure of the bill to become a law is not necessarily due 
to the President’s disapproval, but to the adjournment during the 
ten-day period. In other words, if Congress wishes to prevent the 
failure of bills through the pocket veto at the time of an ad interim 
adjournment, it may do so by remaining in session long enough to 
permit the President to return with his objections such bills as he 
disapproves. 

In the second place, the Court finds no warrant for construing the 
phrase ‘‘within ten days (Sundays excepted)’’ as meaning ‘‘legis- 


‘lative days’’ rather than calendar days. So construed, the ten-day 


period in the present case, eliminating from the count entirely the 
period of adjournment, would have extended over into the short session 
opening in December, at which time the President could have returned 
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the bill for reconsideration if he disapproved it. But the Court finds 
no support for this interpretation, which is negatived by the phrase 
‘*Sundays excepted.’’ According to ordinary usage, ‘‘day’’ means 
calendar day. ‘‘No President or Congress has ever suggested that 
the President has ‘ten legislative days’ in which to consider and 
return a bill, or proceeded upon that theory.’’ 

In the third place, there is no sound support for the interpretation 
of the word ‘‘adjournment’’ to mean only final adjournment. The 
Constitution uses the term in other connections where final adjourn- 
ment is obviously not meant, and similarly the House and Senate rules 
both speak of ‘‘adjournment’’ when only an ad interim adjournment 
is meant. 

Finally, the Court holds that whether an ‘‘adjournment”’ has taken 
place within the meaning of the clause under discussion depends upon 
whether the President could return the bill to the house in which it 
originated before the end of the tenth day from the date of its pre- 
sentation. This raises the crucial question whether the President may 
‘‘return’’ a bill to a house which is not in session. It had been urged by 
counsel that the President could return it to the clerk, secretary, or other 
designated agent of the house, who could put it on file and present 
it to the full house when it reconvened. . This view the Court rejects. 
The ‘‘house’’ to which the bill must be returned is the house in session. 
This seems to accord with the plain meaning of the Constitution. 
There is dictum supporting this view in an earlier case,* and the long 
established practice in respect to receiving the President’s message 
in full session is in accord. Nor has either house of Congress ever 
designated or authorized any officer or agent to receive bills from the 
President during an ad interim adjournment. 

In addition to these arguments, the Court relies strongly upon the 
fact that long established custom, extending over many years, sup- 
ports the practice under attack here. In one instance, in 1868, the 
Senate passed a bill providing for the return of bills by the President 
while the Congress was not in session. This, however, failed of pas- 
sage in the House. As against this single unsuccessful effort there 
stands the record of over 400 pocket vetoes during our entire history, 
with 119 of them exercised at the time of an ad interim adjournment.*® 

*Missouri Pacific R. Co. v. Kansas, 248 U. 8. 276. 

*S. 366, 40 Cong., 2d. Sess. 


* The results of a careful investigation of previous practice made by the Depart- 
ment of Justice are presented in House Document No. 493, 70 Cong., 2d. Sess. 
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Il. LEGISLATIVE POWER 
1. Power to Compel Testimony—Punishment for Contempt 

It will be recalled that the case of McGrain v. Daugherty’ upheld the 
right of the Senate to compel a witness to appear and give evidence 
necessary to enable that body to exercise a legislative function. In 
Barry v. United States ex rel. Cunningham,® it is held that a similar 
power may be used in aid of the judicial function of the Senate in 
judging the elections, returns, and qualifications of its own members. 
The case arose in connection with the contest over the seating of 
William S. Vare as senator from Pennsylvania. Cunningham was a 
member of the Vare organization. He was summoned before the Senate 
committee investigating campaign expenditures before the election 
of 1926 and testified that he had made two cash payments, amounting 
to $50,000 to the chairman of the Vare organization, the origin of 
which he refused to disclose, on the ground that it was a personal mat- 
ter. After the election he was again summoned, and again refused to 
give this information. When Congress convened in December, 1927, the 
Senate, in view of the large sums alleged to have been spent on behalf 
of Mr. Vare, directed its special committee on campaign expenditures 
to investigate his claims to a seat, in the meantime refusing to seat 
him. The committee, reporting in March, 1928, included in its report 
the evidence given by Cunningham, recited his refusal to testify as to 
the questions asked of him, and recommended that he be adjudged 
in contempt of the Senate. The Senate did not cite him for contempt, 
but instead passed a resolution reciting his contumacy and authorized 
a warrant ordering the sergeant-at-arms to arrest Cunningham and 
bring him before the bar of the Senate to answer such questions per- 
tinent to the matter under inquiry as might be propounded. Barry, 
the sergeant-at-arms, arrested Cunningham, who sued out a writ of 
habeas corpus in the district court. The district court upheld the 
validity of the arrest. This was reversed on appeal by the circuit 
court of appeals,’® and was brought from there to the Supreme Court. 

The Supreme Court, speaking through Mr. Justice Sutherland, held 
that the arrest was within the power of the Senate. It gave its atten- 
tion to three major attacks upon the validity of the arrest. In the 


*273 U. 8.135. See comment in this Review, vol. 22, p. 78. 
*279 U. 8. 620. 

*25 Fed. Rep. (2d.) 733. 

"29 Fed. Rep. (2d.) 817. 
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first place, it held that the Senate was engaged in an inquiry that it 
had constitutional power to make. The Constitution gives to each 
house the power to judge the elections and qualifications of its own 
members.“ This is a judicial rather than a legislative function, but 
it is clear that in its performance the Senate may conduct necessary 
investigations to secure evidence and information. There is no merit 
in the contention that since Vare had been denied his seat pending 
the investigation he was not a ‘‘member,’’ and therefore the Senate 
was not investigating the returns and qualifications of members. The 
use of the term ‘‘member’”’ in this connection extends to those who 
have been certified from their several constituencies to have been 
elected and present themselves to the Senate for admission. This has 
been the uniform interpretation given in the past. The Court also 
rejected the contention that the Senate’s refusal to seat Vare during 
the time of the investigation was unconstitutional as depriving the 
state of its equal representation in the Senate. This guarantee of 
equality of representation appears in Article V as a restriction upon 
the amending power and does not apply to the present situation. The 
Senate’s refusal to seat Vare does not deprive the state of its ‘‘equal 
suffrage’’ any more than would its perfectly valid action in expelling 
a sitting member. 

Furthermore, there can be no objection to the action of the Senate 
in taking over the investigation from the committee and ordering 
Cunningham to appear directly before the full body. The committee 
was merely the tool commonly used in making an investigation, but 
by no means a necessary one. In the second place, it is held that the 
Senate, in performing the judicial function here involved, has the same 
incidental powers to compel the attendance of witnesses and issue war- 
rants of arrest as would a court of justice under similar circumstances. 
The Conrt here cites the McGrain case to emphasize that the power to 
compel ‘estimony is not less when in aid of the judicial functions of 
the Senate than when in aid of its legislative functions. Finally, the 
somewhat technical point is disposed of that the warrant of arrest 
was valid although no subpoena had been served upon Cunningham in 
the immediate proceeding. While such a subpoena is customary, it 
may be dispensed with when a witness seems likely to be obstinate 
or to escape from the jurisdiction. Cunningham’s past conduct created 
the presumption that he would persist in his refusal to testify, and 

™ Art. 1, sec. 5, el. 1. 
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justified the more summary procedure. It was held not necessary to 
determine whether or not the questions to be asked of Cunningham 
would be pertinent to the inquiry in progress. The presumption is 
that the Senate would not ask irrelevant questions. 

The case of Sinclair v. United States,?? resulting in Mr. Sinclair’s 
imprisonment for three months, did not involve the summary power 
of the Senate to punish an obstinate witness for contempt. It arose 
under an act of 1857'* which makes it a misdemeanor for any wit- 
ness summoned before either house of Congress (or any committee 
thereof) to give evidence or to produce papers upon any matter under 
inquiry, to refuse to come or to refuse to testify. Mr. Sinclair was 
convicted under the statute, and his conviction was sustained by the 
Supreme Court. An understanding of the facts involved is vital. Mr. 
Sinclair was head of the interests which secured the notorious Teapot 
Dome oil leases during the ineumbency of Mr. Fall as Secretary of 
the Interior, in 1921. In 1922 the Senate embarked upon a series 
of investigations relating to the naval oil leases. It began by author- 
izing the committee on public lands to investigate the subject of 
the leases and report. This it followed by an authorization to require 
the attendance of witnesses and the production of books and papers. 
These resolutions of 1922 were continued in force by a resolution of 
1923. In 1924 the committee was further authorized to ascertain if 
any additional legislation was desirable and to report to the Senate. 
The day after the passing of this Senate resolution, a joint resolution 
was approved by the President directing him to institute suits for 
the cancellation of the leases and contracts affecting the naval oil 
reserves and to prosecute such actions, civil or criminal, as the facts 
might warrant, and to appoint special counsel to have charge of the 
matter. During the course of these investigations Mr. Sinclair had 
appeared, at the request of the committee, and given evidence five 
times. After the passage of the joint resolution authorizing court 
action, he was subpoenaed to appear again. He did so, but he refused 
to give further evidence, partly on the ground that the questions asked 
related to his personal affairs, and partly on the ground that the 
instituting of legal proceedings by the operation of the joint resolution 
had placed the whole matter outside the competence of the Senate 
committee by making it a matter of judicial investigation. He did 


2979 U.S. 263. 
* U.S. Code, title 2, sec. 192. 
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not at any time set up any claim of protection against self-incrimina- 
tion. He was indicted under the provisions of the statute above 
mentioned. 

The opinion sustaining his conviction was written by Mr. Justice 
Butler. The Court pointed out how jealously private individuals are 
protected against being compelled to give evidence before legislative 
bodies upon matters which are not pertinent to the powers of those 
bodies and which relate to private and personal matters. All the 
leading cases on this point are set forth. But the Senate investiga- 
tion in progress did not relate to Mr. Sinclair’s private business alone; 
it had a definite bearing upon the public interest in lands and oil 
reserves and upon the measures which ought to be taken to protect 
those interests. The committee was well within its rights in making 
the investigation. Nor did the passage of the joint resolution divest 
the Senate of power to continue that investigation. There still re- 
mained open the question of what legislative policy ought to be fol- 
lowed in the premises. In answer to the contention that the questions 
which had been asked were not pertinent to any inquiry which was 
authorized, the Court pointed out that such questions were definitely 
pertinent to the committee’s investigation touching the rights and 
equities of the United States in the lands involved. Nor was there 
any error in treating the question of the pertinency of the questions 
as a question of law rather than as a question of fact to be submitted 
to the jury. Finally, there is no merit in the contention that Mr. Sin- 
elair should be given a new trial because the court below refused to 
admit evidence to show that in refusing to testify he acted in good 
faith upon the advice of counsel. ‘‘The gist of the offense is the 
refusal to answer pertinent questions. No moral turpitude is involved. 
.... There was no misapprehension as to what was called for. The 
refusal to answer was deliberate. .... He was bound rightly to construe 
the statute. His mistaken view of the law is no defense.’’ 

This case makes clear the thoroughly inept situation which pre- 
vails with regard to the power of the houses of Congress to compel 
testimony and to punish for contempt when the testimony is not given. 
Mr. Sinclair was asked to testify on March 22, 1924, and refused. 
By his refusal he was able to throw the question of compelling his 
testimony into the courts, and during its pendency there to block 
the investigation so far as that evidence was concerned. The question 
whether he should have given the evidence was not finally decided 
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until the Supreme Court rendered its decision in the present case on 
April 8, 1929, after a lapse of over five years. On the other hand, when 
the Court finally rendered its decision holding that Mr. Sinclair should 
have answered the questions put to him, it was then too late for him 
to answer them and thus escape punishment. In short, a recalcitrant 
witness may block a congressional inquiry for so long a period as to 
make it practically ineffective; at the same time, such a witness, hon- 
estly believing that the committee has exceeded its proper authority in 
requiring his testimony, can test the committee’s right to do so only 
by a process which places him under the inescapable risk of punishment 
if he guesses wrong as to the law. Those who followed the various 
incidents in the whole naval oil lease situation, and those who, in 
particular, read the castigation by the Supreme Court of the methods 
by which those leases were secured, will find a certain irony in the 
fact that the offense for which Mr. Sinclair was finally punished was 
one which, in the words of the Court itself, did not involve ‘‘moral 
turpitude’’. 
2. National Taxation 

Two interesting cases involve the constitutional applicability of the 
federal inheritance or estate tax to certain transfers of property af- 
fected by the death of decedents. The first of these is Chase National 
Bank v. United States.** Sec. 401 of the Revenue Act of 1921 imposes 
a tax upon the transfer of the net estate of every decedent. In com- 
puting this, the gross estate must first be determined, and in such 
gross estates is included, amongst other classes of property, ‘‘the 
amount receivable by the executor as insurance taken out by the de- 
cedent upon his own life, and all over $40,000 of the insurance re- 
ceivable by all other beneficiaries as insurance under policies taken 
out by the decedent upon his own life.’’ In this case, one Brown, 
for whom the plaintiffs are executors, held three insurance policies 
amounting to $200,000, naming his wife as beneficiary but reserving 
to himself the right to change the beneficiary. Upon his death, the 
tax collected included a sum based upon the inclusion in the estate of 
all but $40,000 of the proceeds from the three policies. A suit was 
instituted in the Court of Claims to recover the tax thus paid, on the 
ground (1) that the tax is direct, because it is levied upon the policies 
or their proceeds as property, and, being direct, is unconstitutional 


* Mammoth Oil Co. v. United States, 275 U. 8. 13. 
*278 U. 8. 327. 


| 
| 


CONSTITUTIONAL LAW IN 1928-1929 75 
because unapportioned, and (2) because the method of collecting the 

tax and the measure of it are so arbitrary and capricious as to amount 

to a denial of due process of law, The Court, speaking through Mr. 

Justice Stone, upholds the tax against both contentions. The tax 

is in reality a tax on the transfer of the property, and not on the 

property itself. It is true that the interest which the beneficiaries of 

the policies had in them became ‘‘vested’’ in them before Brown’s 

death. But until his death he retained the power to change the bene- 

ficiaries and dispose of the proceeds of the policies as freely as though 

he himself was named as beneficiary. Brown’s death removed the 

possibility of the exercise. by him of that power and brought about 
the passing to the beneficiaries of all rights under the policies free 
from any chance of change. Such passing or permanent vesting of 
the rights of the beneficiaries amounts to a transfer effected by the 
death of Brown, which is the proper subject of a transfer tax. In 
other words, the termination by the death of the insured of the right 
to change the beneficiaries amounted to a transfer of a valuable prop- 
erty right to such beneficiaries, and as such may properly be taxed. 
The objections to the tax based on the due process clause are found 
to be insubstantial and are disposed of by brief comment. 

In Reinecke v. Northern Trust Co.,** a somewhat similar problem 
was presented. Sec. 402 of the Revenue Act of 1921 included in the 
gross estate of a decedent the amount of any interest with respect to 
which he has created any trust in contemplation of or ‘‘intended to 
take effect in possession or enjoyment at or after his death.’’ In this 
ease a man created two trusts long before the passage of the act. The 
income was to be paid to designated beneficiaries, but he reserved to 
himself full power to revoke the trusts and resume possession of the 
money. He also created five other trusts which established life ten- 
ancies in the income to the beneficiaries, with remainders over. In 
these cases he reserved to himself only a power to revoke or modify 
the trust upon the consent of the beneficiaries where but one was named 
or a majority of the several named in one of the trusts. The Court 
held the transfer tax applicable to the ‘‘two trusts,’’ but not to the 
‘*five.’’? The distinction is found in the theory of the preceding case. 
In the case of the two trusts, there occurred at the donor’s death an 
absolute vesting in the several beneficiaries of the rights created by 
the trust, free from the donor’s power of revocation or alteration which 

*278 U. 8. 339. 
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had existed during his lifetime. This amounted to a transfer to the 
beneficiaries, which is properly the subject of a transfer tax. In the 
case of the ‘‘five trusts,’’ revocation or modification is possible only 
by the consent of the beneficiaries, which puts them safely beyond 
the donor’s control so far as those beneficiaries are concerned. Con- 
sequently, no interest passes to them at his death which had not 
previously vested in them under the terms of the trusts. Accordingly, 
there is not transfer at death, but an outright gift effected before 
death, and in this case admittedly not in contemplation of death. Nor 
is the court willing to include within the reach of the tax the transfer 
after the donor’s death of the possession or enjoyment of the trust 
fund from the life tenant to the remainder men. This is held to be a 
gift inter vivos, absolute and complete, ‘‘ which takes the form of a life 
estate in one with remainder over to another at or after the donor’s 
death.’’ There is no indication that the statute was intended to include 
such a gift, and there is grave doubt as to its validity if interpreted 
as doing so; consequently the five trusts are beyond the reach of the 
law. 
3. Ceded Districts 

The exclusive jurisdiction which the federal government enjoys over 
ceeded districts’ is reaffirmed in Arlington Hotel v. Fant..* The ex- 
elusive jurisdiction is here so exerted as to defeat a claim for loss by 
fire against the hotel, located in the ceded district, under a statute of 
Arkansas passed after the cession of the district. The original plain- 
tiff attacked the validity of the cession purporting to establish ex- 
elusive federal jurisdiction on the ground that the use of the land for 
a hotel located near a federal military hospital was not among the 
purposes stated in the Constitution, which comprise ‘‘the erection of 
forts, magazines, arsenals, dockyards and other needful buildings.’’ 
The Court held the hospital and accessories, including the hotel, to be 
properly appurtenant to the constitutional purposes just mentioned. 
It accordingly declined to pass upon the contention of the appellant 
that Congress has full right to treat land acquired by cession from 
the states as though it had always been subject to exclusive federal 
jurisdiction and govern it under the authority given by Article IV ‘‘to 
make all needful rules and regulations respecting the territory and 
other property belonging to the United States.’’ It had been urged 


™ Const., art. 1, sec. 8, el. 17. 
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in reply that Congress could use ceded districts only for the specific 
purpose for which the cession had been made. The question may be- 
come one of importance, since it involves the status of several national 
parks which have been created by Congress, and over which exclusive 
jurisdiction has been conferred by cession of the state. 


Ill, JUDICIAL POWER 

The case of Wisconsin et al. v. Illinois’® is the culmination of an 
unusually important and interesting interstate controversy. It arose 
technically from a bill filed by Wisconsin, Minnesota, Michigan, Ohio, 
Pennsylvania, and New York, asking that Illinois and the Sanitary 
District of Chicago be enjoined from withdrawing 8,500 cubic feet 
of water a second from Lake Michigan at Chicago, on the ground that 
such diversion has lowered the water level in the Great Lakes some 
six inches, to the great injury of the complainant states. Six states 
on the Mississippi joined Illinois as defendants, on the ground that the 
diversion of water through the Chicago Drainage Canal into the Mis- 
sissippi has improved the navigability of that stream, and that such 
improvement could not now be withdrawn. The case has an interest- 
ing history, which may be sketched briefly. 

As early as 1822, the project of connecting Lake Michigan and the 
Mississippi basin by a canal through the Chicago and Des Plaines 
Rivers was considered, and in 1848 such a canal was completed. The 
water necessary to operate the canal over the divide was pumped 
from the Chicago River. By 1865 the problem of sewage disposal 
in Chicago became acute. The Chicago River was sluggish and be- 
eame offensive by reason of receiving the sewage of the growing city. 
The flow of water from the lake, through the Chicago River and the 
canal, was increased, and the summit level of the canal lowered. But 
the relief was inadequate and the river became again polluted. There- 
upon, in 1881, the Illinois legislature authorized the pumping of not 
less than 1,000 cubic feet of water a second through the river and 
eanal. This worked well for a few years, but between 1886 and 1891 
the level of Lake Michigan fell two feet, so that the capacity of the 
pumps was reduced and the nuisance again became acute. Accord- 
ingly, a drainage canal large enough to ensure adequate disposal of 
Chieago’s sewage, and also provide a navigable waterway for boats 
of 2,000 tons burden, was proposed. At the same time (1889), the 

*278 U. 8. 367. 
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Sanitary District was created; and under its authority the Drainage 
Canal was constructed and opened for use in 1900. This canal re- 
versed the flow of the Chicago River. The legislature was authorized 
by an amendment to the Illinois constitution in 1908 to provide for 
the construction of a deep waterway over part of the canal route and 
to lease the water-power made available. In the meantime, all the 
sewage from the Sanitary District, including Evanston, was turned 
into the canal and the water taken from Lake Michigan was increased 
from 2,541 feet a second in 1900 to 6,888 feet in 1926. The cost of 
the undertaking to the Sanitary District has been $109,021,613. 

All this had not gone forward, however, without the knowledge, 
and occasional interference, of the federal government, which was 
interested, not only in the establishment of a navigable waterway across 
the divide, but also in protecting the lake ports and the navigability 
of the lakes and tributary streams. In the 80’s and 90’s, surveys and 
improvements in channel and harbor were authorized by Congress to 
be carried out through the Secretary of War. Various permits for 
withdrawal of water from the lake were given by the Secretary, reach- 
ing a maximum (save one to meet a temporary emergency) of 4,167 
cubic feet a second in 1901. During these years federal engineers were 
studying the effect of the withdrawal of water on the lake level, and 
in 1905 they reported to Congress that the withdrawal of 10,000 feet 
per second would lower the level six inches. Subsequently, the Sanitary 
District applied for a greater flow of water than 4,167 feet, and was 
refused. As the District showed signs of going forward with its 
plans for the increased flow, the government brought suit to enjoin it. 
Two later petitions for more water were denied. A second injunction 
action by the government was joined with the earlier one, but both of 
them dragged in the federal district court in Chicago for six or seven 
years, and finally the injunction was issued and affirmed by the Su- 
preme Court on appeal in Sanitary District of Chicago v. United 
States” in 1925. This injunction forbade taking more than 4,167 
feet of water, the injunction to be effective in sixty days without 
prejudice to any permit which might be issued by the Secretary of War 
according to law. Immediately a petition was made to the Secretary 
to authorize 10,000 cubic feet withdrawal. In March, 1925, the Secre- 
tary issued a permit to take not more than 8,500 feet per second, on 
condition that the city of Chicago immediately take steps to dispose 

* 266 U. 8. 405. See comment in this Review, vol. 20, p. 82. 
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of one-third of its sewage, the permit to be revocable if this condition 
was not met. The condition has been complied with. 

The present action by the six complainant states rests upon both 
constitutional and statutory grounds. It is alleged, on the constitu- 
tional side, (1) that the power over interstate commerce does not ex- 
tend to the transfer of the navigable capacity of the Great Lakes to the 
Mississippi basin; (2) that the diversion is contrary to the clause for- 
bidding preference of the ports of one state over those of another; 
and (3) that the injuries to the complaining states deprive them and 
their citizens, without due process of law, ‘‘of the natural advantages 
of their position,’’ and are contrary to their sovereign rights as mem- 
bers of the Union. The permit of the Secretary to take 8,500 feet of 
water is also attacked as in excess of his power. 

Upon the filing of the bill, the court appointed Mr. Charles Evans 
Hughes master to take evidence and report to it upon the merits of 
the controversy. This report shows a lowering of the levels of Lakes 
Michigan and Huron by about six inches under the 8,500 feet diversion, 
and of the levels of Lakes Erie and Ontario by about five inches. To 
divert 10,000 feet would lower these levels about one more inch. To 
cease the diversion would restore the levels in about five years. The 
report deals elaborately with the actual damage caused by the lowering 
of the levels. So far as navigation is concerned, it shows that the loss 
of six inches of draft for one year (1923) could be computed at about 
4,000,000 tons at a waterhaul rate of 88 cents. 

The court found it unnecessary to pass upon the constitutional 
objections urged against the diversion. It found that the statutes 
authorizing the Secretary of War to permit diversion of water have 
over a long period of time (since 1890) been construed to mean that 
the discretion thus vested in him is to be used in aid of the naviga- 
bility of streams and waterways and the removal of obstructions there- 
from. It was never contemplated that such power should be used to 
aid the sanitation of cities. The permit of 1925 authorizing the 8,500 
feet diversion was both temporary and conditional. As such, it can 
be sustained as an exercise of power to protect the navigability of 
the Lakes, because the sudden cessation of the flow would so pollute 
Chicago harbor as to make navigation there impossible. A small di- 
version necessary to maintain the navigability of the Chicago River 
and canal can be permanently sustained. The larger diversion, made 
necessary by the defiance of the Sanitary District of the earlier permit 
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for 4,167 feet, can be only temporary. Accordingly, the decree of the 
Court is that the District must at once proceed to reduce the diver- 
sion, construct other means of disposing of sewage, and itself adjust 
the small flow of water necessary to maintain navigation. The precise 
method of accomplishing this will require expert determination, and 
the case is accordingly referred back to the master to examine the mat- 
ter further and report a proper form of decree which will, as effectively 
and as speedily as possible, give the complaining states the relief sought. 
The Mississippi River states joined with Illinois as defendants were 
held to have no rightful interest in the diversion.” 

The constitutional status of the Court of Customs Appeals is dis- 
cussed in an able opinion by Chief Justice Taft in the case Ex parte 
Bakelite Corporation.”? It is there held that that tribunal belongs 
to the class of courts which are known as ‘‘legislative courts,’’ rather 
than to the class of ‘‘constitutional courts’’ created under the authority 
of Article III. Under Section 316 of the Tariff Act of 1922—a section 
described by the Court as ‘‘long and not happily drafted’’—the Court 
of Customs Appeals is given the power to review questions of law in- 
volved in the findings of the Tariff Commission as to unfair practices 
involved in the importation of goods. The petitioners sought a writ 
of prohibition to prevent the exercise of this jurisdiction by the Court 
of Customs Appeals, on the ground that that tribunal is created by 
Congress under the authority of the judiciary article as an ‘‘inferior 
court’’ and cannot therefore be given jurisdiction over any proceed- 
ings which are not a case or controversy within the meaning of that 
article, and that an appeal from the finding of the Commission is not 
such a case or controversy but is merely an advisory opinion rendered 
in aid of executive action. The Chief Justice carefully distinguishes 
the legislative and constitutional courts, a distinction which has been 
recognized ever since the legislative status of territorial courts was 
proclaimed by Marshall in American Insurance Co. v. Canter”*® in 1828. 
A survey is given of the various legislative courts which have from 
time to time been set up, and special attention is given to the Court 
of Claims, which has much in common with the Court of Customs 

™ On December 17, 1929, Mr. Hughes filed his report with the Supreme Court. 
His recommendation is that Chicago must be ready to dispose of its own sewage 


by artificial means in nine years, and that thereafter a diversion of not over 1,500 


cubic feet per second be allowed. U.S. Daily, December 18, 1929. 
U. 8. 438. 


*1 Peters 511. 
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Appeals. If the Court of Customs Appeals is a legislative court, then 
of course the tenure of the judges may be controlled by Congress in- 
stead of being governed by the life tenure provisions of Article III. 
But the fact that Congress did not see fit to establish term appoint- 
ments for the judges does not mean that the court is a constitutional 
court, for its status is determined, not by legislative intention regard- 
ing it, but by the power under which it was created and the jurisdiction 
conferred upon it. Since the Court of Customs Appeals is a legisla- 
tive court, it is immaterial whether the proceeding under the provision 
of the tariff act is a case or controversy within the meaning of the 
Constitution, since the limitations of Article III apply only to con- 
stitutional courts. 

One point of interest in the opinion of the Chief Justice is his al- 
lusion to the case of Miles v. Graham™ in discussing the status of the 
Court of Claims. Miles v. Graham applied to the salary of a judge 
of the Court of Claims the holding of Evans v. Gore* to the effect 
that the imposition of a federal income tax upon the salaries of federal 
judges is a diminution of compensation within the meaning of Article 
III. It would seem that the compensation clause of Article III could 
apply only on the assumption that the judge in question was a judge 
of a court established under the authority of that article. The Chief 
Justice does not attempt to resolve this apparent inconsistency, but 
merely says that the opinion in Miles v. Graham ‘‘does not show’’ 
that this court’s attention was drawn to the question whether that 
court is a statutory or a constitutional court. .... Certainly the de- 
cision is not to be taken in this case as disturbing the earlier rulings 
or attributing to the Court of Claims a changed status. 

The difficulties of Mr. Sinclair did not end with the case which has 
been discussed above. A different sort of trouble was in store for him 
in Sinclair v. United States.2* In October, 1927, he and Mr. Fall were 
placed on trial in Washington on a charge of conspiracy to defraud 
the government. As soon as the jury was sworn, Mr. Sinclair asked 
an associate of his, Mr. Day, to secure from the William J. Burns De- 
tective Agency in New York the services of some fifteen detectives, un- 
der the supervision of a captain, to come to Washington to shadow the 
jurors and make a daily report upon their movements outside the court- 

™ 268 U. 8. 501. See comment in this Review, vol. 20, p. 83. 


* 253 U. 8. 245. See comment in this Review, vol. 14, p. 641. 
*279 U. S. 749. 
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room. This was done with thoroughness and despatch. The jurors were 
followed about, without the knowledge of the court, of Mr. Sinclair’s 
counsel, and in some cases.of the juror himself. The detectives secured 
information about encumbrances on the home of one of the jurors, about 
the families and neighbors of others. There was no evidence that any 
juror was approached by any detective, or that any ‘‘contact,’’ was 
made. In fact, the detectives’ instructions seem to have precluded 
this. But one of the number produced a false affidavit which alleged 
that one of the jurors had had a conference out of court with one of 
the counsel for the government. Ultimately the situation was brought 
to the attention of the trial judge, who declared a mistrial. Sinclair, 
Day, and the two Burnses were thereupon charged with contempt of 
court arising out of these transactions, and Sinclair was sentenced to 
six months’ imprisonment, Day to four months, and fines were im- 
posed on the Burnses. 

The case was brought before the Supreme Court upon certiorari 
and the convictions were sustained, save in the case of William J. 
Burns, against whom the evidence of complicity was inadequate. The 
defendants alleged that no contempt was committed, because no juror 
had been approached and there was no evidence to show that the sur- 
veillance influenced the mind of any juror so as to obstruct or impede 
justice. This defense was overruled. The test of whether a contempt 
tending to obstruct justice has been committed is to be drawn from 
the normal and usual tendency of the conduct under attack, and the 
Court points out that the mere suspicion upon the part of a juror that 
he was being dogged by a detective would ‘‘ destroy the equilibrium of 
the average juror and render impossible the exercise of calm judgment 
upon patient consideration.’’ The acts complained of were committed 
sufficiently near the court to fall within the statutory definition of a 
contempt. As the Court puts it, ‘‘there was probable interference with 
an appendage of the court while in actual operation; the inevitable 
tendency was towards evil, the destruction, indeed, of trial by jury.’’ 
The defendants sought to be allowed to prove that the Department of 
Justice, in important cases, frequently had jurors shadowed, and that 
what was lawful for the government could not be held illegal for a 
private individual. The Court held that the refusal of the trial court 
to hear evidence on this point was correct. The Department of Justice 
‘*is not lawmaker and mistakes or violations of law by it give no 
license for wrongful conduct by others.’’ 
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Wyoming established a highway commission with full authority over 
the construction and improvement of the highways of the state. The 
statute provided that the commission ‘‘shall have power to sue in 
the name of the State Highway Commission of Wyoming, and may 
be sued by such name in any court upon any contract executed by it.’’ 
Five years later, the liability to suit was restricted to cases brought in 
the courts of the state. Before this change was made, the defendant 
in error, a Utah corporation, brought action against the commission 
in the federal district court on a contract. The petition alleged that 
the company is a citizen of Utah, that the commission and its members 
are citizens of Wyoming, and that more than $3,000 is involved, so 
that the district court has jurisdiction upon the ground of diversity 
of citizenship. The Supreme Court held in State Highway Commission 
v. Utah Construction Co.,”" that the suit is in reality a suit against 
the state of Wyoming, since the commission was ‘‘but the arm or 
alter ego of the state, with no funds or ability to respond in damages.’’ 
No consent upon the state’s part could affect the question of diversity 
of citizenship, since a state is not a citizen. No other ground of juris- 
diction was asserted, and therefore there was no jurisdiction.” 


IV. STATUTORY CONSTRUCTION 
1. The O’Fallon Case 


The most conspicuous, and perhaps the most important, decision 
rendered during the 1928 term did not involve any constitutional 
question but merely a point of statutory construction. This was in 

"278 U. 8. 194. 


*The strictness with which the Court enforces the general principle of the 
immunity of the government from all liability for tort not voluntarily assumed 
by specific statute is emphasized in Boston Sand and Gravel Co. v. United States, 
278 U. 8. 41. A special statute allowed the plaintiff to sue the federal govern- 
ment in admiralty to recover damage for the injury to the plaintiff’s boat which 
had been run into by a United States destroyer. It instructed the Court to 
determine the whole case ‘‘upon the same principle and measure of liability with 
costs as in like cases in admiralty between private parties.’’ While admittedly 
the plaintiff could have collected interest on the damages against a private defen- 
dant, and while the government itself could similarly collect interest had it in- 
curred the loss, the Court holds that the plaintiff is not entitled to the interest. 
This result is based upon the long continued statutory policy of the government in 
such cases, which the Court believes must compel a strict construction of the present 
statute against the plaintiff’s claim. Four justices dissented in a strong opinion 
urging that the present statute should be enforced ‘‘ according to its plain terms.’’ 
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the O’Fallon case,”* in which, by a five to three decision, the Court 
set aside an order of the Interstate Commerce Commission placing a 
value upon the O’Fallon road as a basis for the recapture of excess 
earnings under the Transportation Act of 1920. The Commission’s 
method of computing this value was held to violate the direction laid 
down by Congress and by the Court. Since it was the method by which 
the Commission was proceeding to value all the railroad properties 
of the country, the importance of the case is at once apparent. 

The act of 1920 authorized the recapture by the government of one- 
half of the net earnings of any railroad in excess of six per cent upon 
the ascertained value of the property devoted to public service. The 
Interstate Commerce Commission was ordered to determine the value 
of railroad property as the base upon which these earnings should 
be computed. This it is to do ‘‘from time to time,’’ and as often as 
necessary. In determining this value, it is directed by the act to 
‘‘give due consideration to all the elements of value recognized by 
the law of the land for rate-making purposes, and shall give the 
property investment account of the carriers only that consideration 
which under the law it is entitled to in establishing values for rate- 
making purposes.’’ 

In pursuance of this provision, the Commission placed a value on the 
property of the O’Fallon road, a railroad with less than nine miles 
of main track, constructed before 1900, with five locomotives, operat- 
ing largely with second-hand equipment, and dependent for most of 
its traffic on the output of a few coal mines. The value set was under 
one million dollars. The Commission ordered, on this basis, a recap- 
ture of excess earnings made during the years 1921 to 1924. The 
present case is brought to set aside this order. 

The only question is whether the Commission properly valued the 
road. The method of valuation employed seems to have been substan- 
tially as follows. The Commission found what it would have cost to 
reproduce the road in 1914. It then computed the actual cost of 
additions and improvements since that time and deducted for deprecia- 
tion. It valued the land at present prices. The Commission, however, 
declares in its order that it reached its valuation figures, ‘‘not by the 
use of any formula, but after consideration of all relevant facts.’’ 

The majority of the Court, in a brief opinion by Mr. Justice Mc- 
Reynolds, held that the Commission is required by the statute to give 

* St. Louis and O’Fallon R. Co. v. United States, 279 U. 8. 461. 
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‘*due consideration’’ to ‘‘the present cost of construction or reproduc- 
tion,’’ since this has been repeatedly held by the Court to be an es- 
sential element of railroad property value for rate-making purposes. 
The Commission in its report ‘‘carefully refrains from stating that 
any consideration whatever was given to present or reproduction 
costs ;’’ the dissenting members of the Commission state that such 
reproduction costs were not considered ; and the majority report seems 
to bear this out. The Commission was ordered by the statute to give 
due consideration, in valuing the properties, to ‘‘all elements of value 
recognized by the law of the land for rate-making purposes.’’ One 
of these elements the Court has held to be present reproduction cost. 
This it seems not to have considered. Therefore its order, based on a 
valuation improperly arrived at, must be set aside. 

The decision in the O’Fallon case has been most bitterly attacked. 
No more effective criticism of it will be found than in the very long 
dissenting opinion of Mr. Justice Brandeis and the short dissent of 
Mr. Justice Stone, in both of which Mr. Justice Holmes concurred. 
The substance of this criticism is that the Commission was not obligated 
to make reproduction costs the sole, or even major, element in deter- 
mining value—that it was required merely to give such costs ‘‘due 
consideration,’’ which implied a wide discretion as to the weight, 
if any, they should bear under all the cireumstances. An elaborate 
résumé of legislative history is made to show that this is what Congress 
intended. It seems clear that the Commission did give ‘‘due con- 
sideration’’ to reproduction costs, although it did not use them, and 
severely criticized their use, as an exclusive measure of value. If 
used as the sole measure of value, the railroads of the country in 1920 
would have been valued at some forty billion dollars, an amount far in 
excess of what they could possibly earn a fair income upon. But if 
the Commission does not have to use reproduction cost as the sole 
measure of value, and it be admitted that it did, in its report, pay 
some attention to those costs, but not enough, then how much weight 
is it obliged to allowthem? And herein lies the most vulnerable aspect 
of the majority opinion, that it leaves this vital question unanswered. 
No one seems to know what it means. The Commission is forbidden to 
proceed along the line pursued in the O’Fallon case, but is left with- 
out any definite plan to follow in the future. 

One cannot help agreeing with the opinion expressed by Mr. Justice 
Stone that ‘‘had the Commission not turned aside to point out in its 
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report the economic fallacies of the use of reproduction cost as a stand- 
ard of value for rate-making purposes, which it nevertheless considered 
and to some extent applied, I suppose it would not have occurred to 
anyone to question the validity of its order.’’ Whatever uncertainties 
may have been injected into the valuation situation by this decision, 
we are at least fairly certain that it is unsafe for an administrative 
commission to try to criticize the economic theory of the Supreme 
Court, especially when that economic theory has become part of ‘‘the 
law of the land.”’ 
2. Naturalization 

The case of United States v. Schwimmer® upheld the denial of citi- 
zenship papers to a highly educated Hungarian woman, over fifty 
years of age, who is an outspoken pacifist, and who is willing to take 
the oath of allegiance only with the reservation that she would never 
personally take up arms. The statute requires an oath from the ap- 
plicant for citizenship ‘‘that he will support and defend the Constitu- 
tion and laws of the United States against all enemies, foreign and 
domestic, and bear true faith and allegiance to the same.’ Mrs. 
Schwimmer declared her willingness to assume every obligation of 
American citizenship except that of fighting. If American women 
should be asked to fight, she would refuse, not because of sex or age, 
but because of conscientious objection to war. She is a lecturer and 
writer, and has used, and intends to continue to use, her influence for 
the abolition of war. The Court, speaking through Mr. Justice Butler, 
held that she was properly denied citizenship. It is the duty of citi- 
zens to defend the government, by force of arms if necessary. Such 
defense is imperilled by the influence of conscientious objectors and 
others who teach that one should not fight. The influence of Mrs. 
Schwimmer would weaken our national defenses; her views indicate 
an inability to swear whole-hearted allegiance. 

Mr. Justice Holmes dissented briefly. He failed to see how her 
unwillingness to fight affects her oath, since she would not be allowed 
to fight if she wanted to do so. The fact that she desires to change 
our government by making war impossible shows no want of attach- 
ment to the Constitution. ‘‘I suppose that most intelligent people think 
in [the Constitution] might be improved. Her particular improvement 

U. 8. 644. 


™ Naturalization Act of June 16, 1906, 34 Stat. at L. 597; U. 8S. Code, title 8, 
sec. 381, 
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looking to the abolition of war seems to me not materially different in 
its bearing on this case from a wish to establish cabinet government as 
in England, or a single house, or one term of seven years for the Presi- 
dent. To touch a more burning question, only a judge mad with parti- 
sanship would exclude because the applicant thought that the Eigh- 
teenth Amendment should be repealed.’’ The optimistic view of Mrs. 
Schwimmer that war will ultimately disappear does not make her a 
worse citizen. One of the principles of the Constitution is that of free- 
dom of thought—‘‘not free thought for those who agree with us but 
freedom for the thought we hate.’’ The Quakers have done much for the 
country; many citizens agree with Mrs. Schwimmer’s views; ‘‘and 
I had not supposed hitherto that we regretted our inability to expel 
them because they believe more than some of us do in the teachings 
of the Sermon on the Mount.’’ 


Vv. TREATIES 


Karnuth v. United States** involved the right of the federal immigra- 
tion authorities to exclude from this country Canadians who had been 
in the habit of coming across the international boundary daily in the 
course of permanent employment. An order of the department had 
put a stop to this. The order was attacked as a violation of the Jay 
treaty of 1794, which guaranteed to British subjects and American 
citizens the right freely to cross the border. It was also urged that 
Canadians employed on this side fell within the clause in the Im- 
migration Act of 1924 excepting from exclusion, save under quota, 
aliens visiting the United States ‘‘temporarily for business or pleas- 
ure.’’ On appeal from the district court, the Circuit Court of Appeals 
held the departmental order of exclusion void. At first, the petition 
for review by certiorari in the Supreme Court was denied.* Later, 
the vast importance of the question in its effect upon our whole im- 
migration policy was presented to the Court and a certiorari issued.™ 
The Supreme Court sustained the order of exclusion. The alleged con- 
flict between such a regulation and the Jay treaty was carefully ex- 
amined. It was held that the clause for mutual free crossing of the 
border was of a nature incompatible with a state of war, and must 
be deemed to have been abrogated by the War of 1812. In view of the 

#279 U. 8S. 231. 
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known purpose of Congress in passing immigration laws to protect 
American labor from alien competition, the Court also held that the 
term ‘‘business,’’ in the clause allowing aiiens to enter ‘‘temporarily 
for business or pleasure,’’ must be held to mean intercourse of a com- 
mercial character and not the performance of labor for hire.*® 


B. QUESTIONS OF STATE POWER 
I. FOURTEENTH AMENDMENT 


1. Due Process of Law 


a. The Police Power. A Pennsylvania statute of 1927 provided that 
every pharmacy or drug store shall be owned only by a licensed phar- 
macist, and that in the ease of corporations or partnerships all the 
partners or members shall be licensed pharmacists, except that drug 
corporations and partnerships now lawfully doing business in the state 
may continue to do so on the present basis. The Liggett corporation, 
chartered in Massachusetts, already owned numerous drug stores in 
Pennsylvania, but after the passage of the act it purchased two more 
which it proposed to run through pharmacists duly licensed by Penn- 
sylvania. Not all of the members (stockholders) of the corporation 
were registered pharmacists, and consequently the Pennsylvania state 
board of pharmacy refused a permit to carry on the business. The 
plaintiffs sought to enjoin the enforcement of the statute against them, 
on the ground that it violates the due process clause of the Fourteenth 
Amendment. The Supreme Court in Liggett Co. v. Baldridge,** holds 
the act void. Mr. Justice Sutherland, speaking for the Court, ob- 


* A treaty between the United States and Japan authorizes Japanese citizens 
to carry on trade in this country and ‘‘to lease land for residential and commer- 
cial purposes, and generally to do anything incident to or necessary for trade 
upon the same terms as native citizens or subjects. .... ?? This provision is 
construed by the Court in Jordan v. Tashiro, 278 U. 8. 123, to include the operation 
of a hospital upon a business basis and the leasing of land for that purpose by 
a corporation composed of Japanese subjects. The secretary of state of California, 
who had refused to grant the corporate charter asked for on the ground that the 
alien land law of the state did not permit incorporation of respondents for the 
purpose named, is accordingly compelled by mandamus to do so. The Court holds 
that the treaty must be liberally construed to effect the purposes of the contracting 
parties, and that, so construed, a hospital operated as a business undertaking must 
be deemed to be included within the meaning of the terms ‘‘trade’’ and ‘‘com- 
merce.’’ 


*278 U. S. 105. 
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serves that the plaintiff’s business is a property which cannot be arbi- 
trarily controlled or burdened. The alleged justification for the act 
is that it promotes the public health. ‘‘The determination we are 
called upon to make is whether the act has a real and substantial 
relation to that end or is a clear and arbitrary invasion of appellant’s 
property rights guaranteed by the Constitution. .... What is the 
effect of mere ownership of a drug store in respect to the public 
health?’’ The Court sees no connection between the two. By long- 
standing regulations the public is protected against the dispensing of 
unwholesome or impure medicines, or the operation of drug stores 
by irresponsible and incompetent people. It has not been shown how 
the ownership of stock in a drug company by persons who are not 
pharmacists can affect the public safety or health. Chain drug stores 
have long existed owned by corporations whose stock is sold upon the 
exchanges and consequently falls into the hands of all sorts of people. 
No evidence has been shown that this has had any deleterious effect 
upon the public welfare. Consequently, the restriction is arbitrary 
and a denial of due process. 

Mr. Justice Holmes (with Mr. Justice Brandeis concurring) dis- 
sented, upon grounds consistent with his well known philosophy of 
due process of law. While not necessarily holding that view himself, 
he says that it may reasonably be contended that there is a public 
interest in the relationship between the ownership of a business and 
its actual operation. If all the stockholders were druggists, they would 
scrutinize the business with a more intelligent eye than the casual 
investor, and the police power may legitimately demand this additional 
advantage of closer professional supervision. 

In Roschen v. Ward* Mr. Justice Holmes, speaking for a unanimous 
court, held valid the New York statute of 1928 making it unlawful to 
sell spectacles, eyeglasses, or lenses for the correction of vision unless 
a duly licensed physician or qualified optometrist be in charge of and 
in personal attendance at the booth, counter, or place where such 
glasses are sold. The complainants alleged that they sold only convex 
spherical lenses, which merely magnify and can do no harm, that the 
cost of employing an optometrist would make the business unprofit- 
able, and that the requirement of an examination is unreasonable and 
arbitrary. They also urged that the law is arbitrary in that it does 
not require an examination, but merely the presence of the optom- 

279 U. 8. 337. 


i 
| 


| 
q 
q 
| 
t 
| 
| 


Bi 


90 THE AMERICAN POLITICAL SCIENCE REVIEW 


etrist at the place of sale. The Court construed the statute to mean 
that the optometrist must actually examine the eyes of customers or 
determine that such examination is unnecessary. The opinion points 
out that sinister motives cannot be imputed to the legislature in pass- 
ing the law, and that much good will be achieved if eyes are examined 
in many cases where they have not been. The balancing of the ad- 
vantages and disadvantages is for the legislature and not the courts, 
and there is no denial of due process of law. 

It seems obvious that the Supreme Court does not intend to have 
the generous decision by which it sustained the general features of 
a municipal zoning ordinance in the case of Euclid v. Ambler Realty 
Company® interpreted to mean that all municipal zoning ordinances 
are valid in their entirety. At the last term of Court it held, in Nectow 
v. Cambridge,*® that such an ordinance, valid in its general scope 
and application, could not validly be applied to a particular piece of 
property in an arbitrary and unreasonable manner. A similar result 
is reached in Seattle Trust Co. v. Roberge.*® The case arose from 
a petition to mandamus the defendant, the superintendent of buildings 
of Seattle, to issue a permit to the plaintiff to build in the ‘‘first resi- 
dence district’’ a building to be used as a philanthropic home for the 
aged, to accommodate about thirty persons. The structure is to replace 
a smaller building now used for the same purpose. The ‘‘first resi- 
dence district,’’ one of six such districts created by the comprehensive 
zoning ordinance of Seattle, permitted in that district single family 
dwellings, public schools, churches, parks, playgrounds, an art gallery, 
and <nder certain restrictions other establishments necessary to the 
community life of the neighborhood. By a special amendment to the 
ordinance it was provided that a philanthropic home for children or 
old people might be erected in the district when the written consent 
of the owners of two-thirds of the property within four hundred feet 
of the proposed building had been obtained. The plaintiff did not 
secure such consent and the defendant refused to issue the building 
permit. The Supreme Court, speaking through Mr. Justice Butler, 
held the ordinance void in its application to the plaintiff, on the ground 
that the delegation of power to the property-owners involved, in mak- 
ing their consent necessary for the erection of the home, amounted 

“272 U. 8. 365. See comment in this Review, vol. 22, p. 94. 
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to a denial of due process of law. The facts disclose that the ex- 
clusion of the new home is not necessary to the general zoning plan. In 
fact, the ordinance implies the contrary by setting up a condition 
under which it may lawfully be erected. Nor is there any suggestion 
or evidence that the home would be a nuisance. The right of the 
plaintiffs to use their property for a legitimate purpose not inimical 
to the public welfare is made entirely subject to the consent of the 
nearby owners, who ‘‘are not bound by any official duty, but are free 
to withhold consent for selfish reasons or arbitrarily, and may subject 
the trustee to their will or caprice. The present ordinance is distin- 
guished from the Chicago billboard case (Cusack Co. v. City of Chi- 
eago),“* which upheld an ordinance forbidding the erection of bill- 
boards in residence districts except upon the consent of the owners 
of a majority of the frontage in the block, on the ground that in 
that case there was warrant for the conclusion that the billboards 
‘*would or were liable to endanger the safety and decency of such dis- 
tricts.’’ 

There is no denial of due process in a municipal ordinance requir- 
ing that all tanks within the city limits for the storage of petroleum 
products or other inflammable liquids be buried at least three feet 
under ground. Exceptions were made for crude oil, fuel oil, and small 
quantities of gasoline, petroleum, ete. A master appointed by the court 
below had presented a careful report. From it the court found that 
large storage tanks were a fire menace, that the burying of such tanks 
in the city of Marysville was practicable without serious danger or loss, 
and that the burden on the plaintiff oil company was not greater than 
would be the case were they obliged to move their tanks outside the 
city limits, which under the police power might be required. Accord- 
ingly, the ordinance did not go beyond the limits of legislative discre- 
tion. This is the case of Standard Oil Co. v. Marysville. 

No denial of due process of law nor burden on interstate commerce 
is involved in enforcing against an interstate railroad which crosses 
city streets an ordinance requiring a flagman to be on duty night and 
day to warn approaching traffic. This is true in spite of the fact that 
the company has installed a device cheaper and in some ways better 
than the old method, by which a light is automatically flashed at the 
side of the road and a bell is sounded when trains approach. Mr. 
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Justice Holmes, speaking for the Court in Nashville, etc. Ry. v. White,** 
says that ‘‘there is a marginal chance that occasionally a life may be 
saved’’ by the presence of the flagman, and therefore the legislation 
cannot be held ‘‘indisputably unnecessary and unreasonable.’’ 

b. Taxation. A Maryland statute required those who buy oysters 
and prepare them for market at a fixed place to take out a license fee, 
to turn over to the state annually ten per cent of the shells (to be re- 
moved by the state by August 20), or, at the discretion of the conserva- 
tion department, to pay the equivalent in money. In Leonard v. Earle,“ 
this law is held valid. It is a legitimate exercise of the power of the 
state to impose a privilege tax. There is nothing in the federal Con- 
stitution to prevent the collection of state taxes in kind. That the 
shells are needed as a means of replenishing the oyster beds gives the 
measure added force as a police regulation. There is no arbitrary 
classification and no interference with interstate commerce. 

ce. Regulation of Public Utilities. In Williams v. Standard Oil Co.“ 
the Supreme Court applies the rule and philosophy of Tyson & Bros. v. 
Banton** to a Tennessee statute of 1927 fixing the price of gasoline. 
The act is held void as a denial of due process of law, on the ground 
that the business of selling gasoline is not ‘‘affected with a public 
interest.’’ While the Court relies almost entirely upon the earlier 
opinion in the theater ticket case, one brief paragraph from Mr. Justice 
Sutherland’s opinion may be quoted here. ‘‘ Nothing is gained by re- 
iterating the statement that the phrase (‘‘affected with a public inter- 
est’’) is indefinite. By repeated decisions of this Court, beginning 
with Munn v. Illinois, 94 U.S. 113, that phrase, however it may be 
characterized, has become the established test by which the legislative 
power to fix prices of commodities, use of property, or services, must 
be measured. As applied in particular instances, its meaning may be 
considered both from an affirmative and a negative point of view. 
Affirmatively, it means that a business or property, in order to be af- 
fected with a public interest, must be such or be so employed as to 
justify the conclusion that it has been devoted to a public use and its 
use thereby in effect granted to the public. . . . . Negatively, it does 
not mean that a business is affected with a public interest merely be- 

“278 U. 8. 456. 
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cause it is large or because the public are warranted in having a feeling 
of concern in respect to its maintenance.’’ The Court does not find 
that the sale of gasoline is different from the sale of other commodities 
in such a way as to place it within the phrase ‘‘affected with a public 
interest.’’ 

The last part of the opinion is devoted to a most valuable discussion 
of the problem of partial invalidity of statutes. The statute in ques- 
tion, besides authorizing the fixing of prices, created a division of 
motors and motor fuels, with power to collect and record elaborate data 
regarding manufacture and sale of gasoline, freight rates, costs and ex- 
penses, price differentials, ete. It also forbade discrimination in price 
between persons or localities and prohibited rebating. It further 
stipulated that ‘‘if any section or provision of this act shall be held to 
be invalid this shall not affect the validity of other sections or provisions 
hereof.’’ The Court is accordingly urged to leave in effect the pro- 
visions of the act except the price-fixing clause. The Court declines 
to do this, holding that the other sections of the statute have no inde- 
pendent purpose apart from the regulation of price. They hold, as 
they previously held in Hill v. Wallace,** that they are not bound by a 
legislative declaration of the separability of the parts of a statute. 
Without such legislative declaration, the presumption is that the statute 
is intended to be effective as an entirety. The legislative declaration 
destroys this presumption and sets up the opposite presumption of 
separability. But this presumption may be overcome by ‘‘ considerations 
which make evident the inseparability of its provisions or the clear 
probability that the invalid part being eliminated the legislature would 
not have been satisfied with what remains.’’ The Court finds that the 
statute is not in fact separable, and therefore holds it void. Whether 
the particular provision forbidding rebating and price discrimination 
might be held separable from the rest of the act, it is unnecessary to 
determine, since as applied to a business ‘‘not affected with a public 
interest’’ these provisions are void on the same grounds as the price- 
fixing clauses. 

In Lehigh Valley R.R. v. Board of Commissioners,** an injunction 
was sought against an order of the commissioners requiring the railroad 
to eliminate two grade crossings and to substitute for them one over- 
head crossing at a cost to the company of $324,000. This was attacked 
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as a burden on interstate commerce, a confiscation of property amount- 
ing to violation of due process of law, a denial of equal protection of 
law, and an impairment of the contract between the railroad and the 
state highway commission. The order was sustained. While negotia- 
tions had been going on between the highway commission and the rail- 
road, beginning in 1922, and an informal agreement had been reached 
upon a plan for grade crossing elimination costing only $109,000, 
no contract was actually made. Consequently no contract was im- 
paired. Later additions to the improvement raised the cost to $205,000, 


‘which was finally accepted by the railroad. The cheaper plan was dis- 


approved by the board of public utility commissioners, on the ground 
that its execution would leave the highway under a railroad bridge with 
three six-degree curves inside half a mile and three depressions of five, 
seven, and ten feet. The roadways would be narrower and much less 
satisfactory. In short, the road was subjected to an additional cost 
of over $100,000 in order to make the road straight and level. This ad- 
ditional burden is held by the Court, under all the circumstances, not 
to be arbitrary. Chief Justice Taft emphasizes that ‘‘ unreasonably 
extravagant grade crossings are to be enjoined not only as violations 
of the Fourteenth Amendment but also as forbidden by the Transporta- 
tion Act;’’ he admits that ‘‘the case before us is one which is near the 
line of reasonableness,’’ but ‘‘ we think it does not go beyond that line.’’ 
There is no denial of due process of law on the ground that the order 
of the board was not directly reviewable by a court having jurisdiction 
to determine independently on the law and facts whether there was 
actual confiscation under the Fourteenth Amendment, since it appears 
that any order of the board can be reviewed by the state supreme 
court on certiorari and set aside if there is no evidence to support the 
order. Mr. Justice McReynolds dissented on the ground that ‘‘to 
permit the commissioners to impose a charge of $100,000 upon the 
railroad under the pretense of objection to a six per cent curve in a 
country road is to uphold ....a plain abuse of power.’’ 

Those who expected the Supreme Court to settle the question of the 
five-cent subway fare in New York—a question which has played a 
highly spectacular part in recent New York City politics—were 
doomed to disappointment. The Interborough, which was seeking au- 
thority to increase subway fares to seven cents, was told in substance 
by the Court, in Gilchrist v. Interborough Co.,* that it had sought its 
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relief there prematurely, that it had not exhausted its legal and ad- 
ministrative remedies in the state courts and before the state transit 
commission, and that no decision could be had on the merits of the 
question whether the five-cent fare was so confiscatory as to amount to 
a denial of due process of law. The record in the case is most 
voluminous, but the gist of the proceedings is as follows. The subway 
company applied to the state transit commission for permission 
to increase the subway fare. This was denied by the commission, 
on the ground that in view of certain contracts between the city 
and the subways the five-cent fare was guaranteed; and it insti- 
tuted suit in the state court to prevent violation of the contract rate 
of five cents. This would have raised the question of the construction 
of the contract in the state court. It was not an action against which 
the company could secure injunctive relief, since it was merely a regu- 
lar step in the direction of the adjudication of the questions which 
were moot. But the Interborough, not satisfied with this, brought its 
bill in the federal courts to restrain interference with the raising of 
the rate. The Supreme Court, with apparent relief, sent the case back 
to be worked through in an orderly and regular fashion. 

A public utility seeking to have a rate set aside as confiscatory has 
the burden of proving clearly the value of the property upon which a 
fair return is sought. In United Fuel Gas Co. v. Railroad Commis- 
sion,®° a West Virginia corporation supplied the gas to consumers in 
Kentucky through a subsidiary Kentucky corporation. In order to 
prove the value of the West Virginia gas rights, so that a portion 
of it might be allocated to the subsidiary, the following method of 
valuation was employed. An estimate was made of the quantity of 
available gas in the lands, and a computation of the profits that would 
accrue if during the next eighteen years this gas were extracted, piped 
to a place in Pennsylvania where there was a market free from public 
regulation, and there sold at current prices. In addition, the West 
Virginia corporation made its earnings appear unduly low by a con- 
tract which unduly favored the subsidiary corporation, owned by the 
shareholders of the parent corporation. The Court held that neither 
resort to this device nor the employment of the method of valuation 
described could be made to prove that the rates fixed by the Kentucky 
railroad commission upon the sale of gas in that state were con- 
fiseatory. The valuation basis was held unsound, for it was made to 
"278 U. 8. 300. 
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depend on an assumed earning capacity which was highly speculative, 
since there was no assurance that prices would remain free from public 
regulation for a long period, and that gas in the amount estimated 
could be sold at the stipulated price in a market not yet established, 
despite future inventions and improved business and manufacturing 
methods, ete. 

d. Civil and Criminal Procedure. In Manley v. Georgia™ a statute 
which attempted to treat every bank insolvency as fraudulent and 
punish the president and directors unless they could convince the jury 
that the affairs of the bank had been ‘‘fairly and legally administered’’ 
was held wanting in due process because there is not sufficient rational 
connection between what is proved and what is inferred. Not all bank 
failures are of fraudulent origin, and the burden on the officers to 
disprove their guilt amounts to a serious invasion of their rights, par- 
ticularly in view of the vague and general terms used to determine 
guilt or innocence. A very similar case is that of Western & A.R. Co. v. 
Henderson,*? in which a legislative presumption that any collision be- 
tween a train and any person or vehicle is due to the negligence of the 
railroad is held wanting in due process for lack of a rational connection 
between the fact proved and what is inferred from it. The mere fact 
of a collision creates no greater presumption of negligence on the part 
of the road than upon the part of the traveler on the highway. 


2. Equal Protection of the Laws 


In 1923 a New York statute was passed directed against the Ku Klux 
Klan. It provided that any corporation or association which requires 
an oath as a condition of membership, other than a labor union or a 
benevolent order covered by the benevolent orders law, must file with 
the secretary of state a copy of its constitution, by-laws, oath of member- 
ship, roster of members, and list of officers. Any person becoming or 
remaining a member of such a society, with knowledge that these re- 
quirements have not been complied with, is guilty of a misdemeanor. 
Bryant was held under this act for belonging to and attending meet- 
ings of the Buffalo branch of the Ku Klux Klan, which he knew had 
failed to file the required data with the secretary of state. He sued 
out a writ of habeas corpus on the ground that the statute was uncon- 
stitutional, and although the record showed some vagueness in alleging 
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a federal question before the state courts, the Supreme Court, in 
Bryant v. Zimmerman,** held, over the dissent of Mr. Justice McRey- 
nolds, that a violation of the federal Constitution had been substan- 
tially pleaded, that the claim of federal right had been denied by the 
state court, and that the case was, therefore, properly before it on writ 
of error for review. It proceeded, accordingly, to a consideration of 
the merits. The act was attacked under all three clauses of the Four- 
teenth Amendment, but the Court rejected all three contentions. First, 
it reiterated the familiar doctrine that such a statute does not abridge 
the privileges and immunities of citizens of the United States, since 
the right to belong to a secret, oath-bound association, if it is a right 
of citizenship at all, is an incident of state, and not United States, 
citizenship. Secondly, the court finds no deprivation of liberty without 
due process of law. The requirements of the act are reasonably de- 
signed to give the state information necessary to its protection and 
useful to it ‘‘as a substantial deterrent from the violations of public 
and private right to which the association might be tempted if such a 
disclosure were not required.’’ The requirement is not arbitrary or 
oppressive, ‘‘but reasonable and likely to be of real effect.’’ Thirdly, 
the act does not deny the equal protection of the laws. This the Court 
felt was its most vulnerable point, and, speaking through Mr. Justice 
Van Devanter, it addressed itself to it with care and thoroughness. 
There is presented here an excellent summary of the tests which the 
Court applies to the question of equal protection, and the point is 
emphasized that classifications established by law need not be mathe- 
matically symmetrical, but that the legislature may validly ‘‘ recognize 
degrees of harm, and may confine its restrictions to those classes of 
eases where the need is deemed to be clearest.’”’ 

With this principle of flexibility of classification in view, the Court 
points out that the societies covered by the statute do in fact stand 
in a different relation to the publie welfare from labor organizations 
or the benevolent orders, such as the Masons, Odd Fellows, Knights of 
Columbus, and Grand Army of the Republic. Quoting from the de- 
cisions of the state courts, it is stated to be ‘‘a matter of common knowl- 
edge that this organization functions largely at night, its members dis- 
guised by hoods and gowns and doing things calculated to strike terror 
into the minds of the people.’’ The Court also relies upon the report 
of the hearings before the House committee which investigated the 
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Klan, and which established, ‘‘putting aside controverted evidence,’’ 
that the Klan ‘‘was conducting a crusade against Catholics, Jews, and 
negroes and stimulating hurtful religious and race prejudices; that it 
was striving for political power and assuming a sort of guardianship 
over the administration of local, state, and national affairs; and that 
at times it was taking into its own hands the punishment of what some 
of its members conceived to be crimes.’’ These attributes and activi- 
ties provide a real and substantial basis for the placing of require- 
ments upon the Klan not imposed upon the other societies. Conse- 
quently there is no denial of equal protection of the laws. Nor is there 
valid objection to the act on the ground that it applies only to societies 
or associations having twenty or more members. Numerical classifica- 
tions are very common and are legitimate, unless palpably unreason- 
able, which this one is not. 

An interesting problem of classification is involved in Frost v. Cor- 
poration Commission.** Under Oklahoma law, cotton gins are public 
utilities, the operation of which must be licensed by the state corpora- 
tion commission upon a showing of public necessity. By an act passed 
in 1925, the commission is directed to license a gin to be run codpera- 
tively without showing of public necessity when a petition therefor is 
presented signed by one hundred citizens and taxpayers. An act of 
1917 authorized the establishment of non-profit codperatives for pur- 
poses of ‘‘mutual help’’ of those engaged in agriculture and horti- 
culture. An act of 1919 provided for the establishment of corporations 
to carry on agricultural and horticultural business upon a codperative 
plan. These were to be profit-making enterprises, with provisions for 
setting aside of some of the revenue for educational purposes and the 
apportionment of the residue pro rata among the members. There were 
restrictions as to dividend rates and stock ownership. Frost secured 
a license to operate a cotton gin, presumably upon a showing of public 
necessity. Later, the Durant Codperative Gin Company was organized 
under the act of 1919 and was given a license without showing public 
necessity, but in accordance with the act of 1925. Frost sought to 
enjoin the granting of the license to the company. The Supreme Court 
sustains his contention that he has been denied property without due 
process of law and denied the equal protection of the laws. It holds 
that the license granted to him is a franchise, and therefore a property 
right, and is exclusive against any person attempting to operate a gin 

“278 U. 8. 515. 
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without a license or under a void license. The permit issued to the 
company is void because issued under a statute (that of 1925) which 
sets up an arbitrary classification in permitting the issuance of licenses 
to corporations without the showing of public necessity when such 
licenses are required of others. While admitting that codperatives 
established under the act of 1917 might be validly licensed under the 
act of 1925, the majority of the Court do not believe that the codperative 
profit-making corporations created under the act of 1919 are suffi- 
ciently distinctive in character and purpose to permit their valid ex- 
emption from the requirement of the showing of public necessity. In 
dissenting opinions by Justices Brandeis and Stone, concurred in by 
Justice Holmes, it is urged that the classification is valid in view of 
the unique character of the codperative corporations, and that Frost 
is, in any event, not entitled to complain of a discrimination which does 
not injure him, since he has himself received his license. 


II, CONTRACT CLAUSE 


A modern version of the controversy involved in the famous Charles 
River Bridge Case,®> decided in 1837, is presented in Larson v. South 
Dakota.** Larson secured from the county commissioners, upon pay- 
ment for it, the exclusive term franchise to operate a ferry across the 
Missouri River in an area extending two miles in either direction from 
the landing point. Within the period of the franchise, the state con- 
structed a free bridge across the river within the four-mile area, the 
result of which was, of course, to render the franchise and the plaintiff’s 
investment under it substantially worthless. He alleged the impair- 
ment of the franchise contract. Speaking through Chief Justice Taft, 
the Court rejects his contention. Admitting that his franchise is a 
contract, it holds that the terms of it may not be enlarged by implica- 
tion, and that an exclusive ferry franchise cannot be construed to cover 
all methods of travel and transportation across the water. 


Ill. STATE POWER AFFECTING INTERSTATE COMMERCE 
1. State Police Power and Interstate Commerce 


A state police regulation purporting to effect the conservation of 
shrimp in Louisiana was held to impose an undue burden on interstate 
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commerce. This is the case of Foster-Fountain Packing Co. v. Haydel.** 
Most of the shrimp caught on the Louisiana marshes are immediately 
taken by boat to Biloxi, Mississippi, where there are large canning 
factories. Here the heads and hulls are picked off and the meat is 
eanned. The heads and hulls are usually thrown into the sea, but some 
are made into fertilizer. The Louisiana statute declares the shrimps 
to be the property of the state and grants to residents and corporations 
operating canning factories or drying platforms the right to take them. 
It makes it unlawful to export any shrimps from which the heads and 
hulls have not been taken. But unshelled shrimp may be shipped to 
any point within the state. Shrimps without heads and hulls may be 
shipped out of the state, but the heads and hulls must not leave the 
state, since they are declared necessary to the state as fertilizer or 
chicken feed. The Court had no trouble in finding that the alleged 
purpose of conservation involved in the statute was largely fictitious, as 
the value of the fertilizer made from the heads and hulls, and the local 
demand for it, is very trivial. The real purpose and effect of the act 
was to prevent the shipping of shrimp to the Mississippi canneries in 
the condition in which they were there demanded and to stimulate the 
local canning industry. The Court distinguished the present case from 
Geer v. Connecticut,®* in which a state law was upheld which forbade 
the shipping of wild game outside the state when it had been killed in 
violation of state law. This was a genuine conservation statute which 
kept the local product at home. But the Louisiana act does not do this. 
It allows the shrimp to be shipped out of the state, but only under con- 
ditions which imperil the business of the Mississippi canneries. 


2. State Taxation and Interstate Commerce 


A Kentucky statute imposed a tax of three, and later five, cents upon 
all gasoline sold at wholesale within the state for ‘‘purpose of resale, 
distribution, or for use,’’ and also upon all gasoline bought outside the 
state and resold or used within the state. In Helson and Randolph v. 
Kentucky,” it was held that this tax could not be collected from 
a ferry company engaged in an exclusively interstate business which 
bought its gasoline in Illinois but used 75 per cent of it in Kentucky 
in the conduct of its interstate business. Such a levy amounts to a 
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direct and unconstitutional burden upon interstate commerce. There 
is a careful review of the cases holding state taxes on interstate com- 
merce void, and the present one is found to be within the general rules 
heretofore established. Justice McReynolds dissented without opinion, 
while Justice Stone, with whom Justices Holmes and Brandeis con- 
curred, wrote a coneurring opinion in which, while acquiescing in the 
result, he protests against ‘‘an interpretation of the commerce clause 
which would relieve those engaged in interstate commerce from their 
fair share of the expense of government of the states in which they 
operate by exempting them from the payment of a tax of general appli- 
eation, which is neither aimed at nor discriminates against interstate 
ecommerce.”’ 

An intricate case involving the meaning of ‘‘continuity of transit’’ 
in interstate and foreign commerce is that of Carson Petroleum Com- 
pany v. Vial.®° An attempt was made by the local tax assessor to tax 
oil owned by the plaintiff and stored in tanks waiting for export. All 
of the oil was brought into the parish from outside the state in tank 
cars and unloaded into the tanks, from whence it was loaded on tank 
steamers for shipment abroad. None was sold locally, nor did the oil 
remain in the tanks longer than necessary. The contention of the state 
that the unloading and reloading broke the continuity of transit and 
placed the oil temporarily under local jurisdiction was rejected by the 
Court. Earlier decisions have not been wholly consistent in dealing 
with this problem, but the Court finds a distinct tendency recently 
toward a liberal interpretation of continuity of transit, and accord- 
ingly holds the oil in this ease free from local taxation. 

The validity of state taxes imposed upon foreign corporations doing 
business within the state and engaged in interstate commerce was in- 
volved in several cases. The complicated facts involved make only a 
brief mention of the holdings possible here. In Cudahy Packing Com- 
pany v. Hinkle,®* a license fee was imposed upon the foreign corpora- 
tion, based upon its authorized capital stock, although a very small 
amount of its property was located in the state and only a small amount 
of business was done there. The fee was limited to a fixed maximum. 
This was held to be a burden upon interstate commerce. In Great 
Northern Ry. v. Minnesota, the state tax upon railroad property with- 
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in the state, measured by a proportion of gross earnings computed by 
the ratio of mileage within the state to that of the entire system, was 
held good, and the failure of the state to allow a deduction from such 
gross earnings of an amount represented by the income from a dock 
located outside the state was upheld. In New York v. Latrobe,®* and 
International Shoe Co. v. Shartel,** franchise taxes upon foreign cor- 
porations levied upon non par value stock at a fixed rate were upheld 
against the objection that they are discriminatory or interfere with 
interstate commerce. 

In Hart Refineries v. Harmon,® it was held that local refineries of 
gasoline are not denied the equal protection of the law by the imposi- 
tion of an excise tax upon the sale of gasoline, when imported gasoline 
is allowed to be used in the state without the payment of a tax. 


IV. MISCELLANEOUS STATE AND FEDERAL RELATIONS 


The strictness with which the Court is disposed to apply the rule of 
immunity of federal bonds from state taxation is emphasized in the 
ease of Macallen Co. v. Massachusetts.** The state law imposed upon all 
domestic corporations, ‘‘with respect to the carrying on or doing of 
business by [them], an excise’’ which included an amount equal to two 
and one-half per cent of their net income. Previously, ‘‘net income’”’ 
had been defined by law to exclude interest on federal bonds and securi- 
ties. This exemption is now removed and ‘‘net income’’ is made to 
cover interest, not only on federal bonds, but also on state and munic- 
ipal bonds which were specifically made tax-exempt when issued. The 
plaintiff is a Massachusetts corporation owning large numbers of 
Liberty bonds, farm loan bonds, and also county and municipal tax- 
exempt bonds. It attacked the validity of the tax as an interference 
by the state with a federal power and instrumentality, and as an im- 
pairment of the obligation of the contracts under which the county 
and municipal bonds were issued. The defense of the state was that 
the tax was not upon the bonds, nor upon the income from the bonds, 
but was upon the privilege of doing business within the state, and was 
merely measured by the value of the corporation’s property and income 
—a type of tax sustained by many decisions for a period of some 
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seventy years. The Court rejected the state’s interpretation and found 
the tax invalid. It finds that the tax is in fact a tax upon the income 
from the bonds, and that the state has merely labelled it an excise tax 
measured by the amount of corporate income in order to enable it to 
do indirectly what it is not constitutionally able to do directly. This 
view is supported by the Court’s interpretation of the legislative his- 
tory of the tax. The tax on the income from the federal bonds is, 
therefore, void as a burden on the federal borrowing power, and the 
tax on the income from county and municipal tax-exempt bonds is 
void as an impairment of the obligations of contracts. Mr. Justice 
Stone, with Justices Holmes and Brandeis concurring, dissents on the 
ground that there was no intention on the part of the state to evade 
a constitutional restriction, and that the tax in this case is not different 
from others in which the state is permitted to tax the right to do busi- 
ness in accordance with the measure of property or income which is 
free from direct burden. 

During the last few years, deer have increased in such numbers that 
they have injured young trees, bushes, shrubs, ete., on certain national 
forest and game preserves in Arizona. Accordingly, the Secretary of 
Agriculture authorized the killing of large numbers of deer and the 
shipment of their carcasses out of the state. This was done under au- 
thority conferred by statute. The plaintiffs, who were state officials, 
arrested the federal agents for killing the deer in violation of the state 
game laws and threatened to arrest and prosecute those who continued 
to do so. The government seeks an injunction to prevent this inter- 
ference, and the Supreme Court upholds the injunction issued by the 
lower court on the ground that the power of the United States to pro- 
tect its own property is beyond doubt and does not exist subject to the 
laws of any state. This is the case of Hunt v. United States.* 


“278 U. 8. 96. Those interested in the work of the Supreme Court for the 
1928 term should read the excellent article by Professors Frankfurter and Landis, 
‘The Business of the Supreme Court at the October Term, 1928,’’ in 43 Harvard 
Law Review 33 (November, 1929). Attention may be called also to the forth- 
coming volume by Gregory and Charlotte A. Hankin, The United States Supreme 
Court—A Review of the Work of the Supreme Court of the United States for the 
Year 1928-1929, to be published by Legal Research Service, Washington, D.C. 


4 


i 
Be 

| 

ae 

if 

a 


LEGISLATIVE NOTES AND REVIEWS 


EDITED BY CLYDE L. KING 


University of Pennsylvania 


Recent Personnel Legislation. Practically all of the carefully 
considered personnel legislation of the last year or eighteen months 
has taken cognizance of the fact that, in the more populous jurisdic- 
tions at any rate, some better answer than the conventional civil serv- 
ice commission must be found for handling the administrative work 
entrusted to the central personnel agency, and to the further fact that 
a better division of the quasi-legislative, quasi-judicial, and strictly 
administrative functions between the personnel board or commission 
and the technical staff must be made. In legislating out of office four 
civil service commissioners (the fifth, at the request of the governor, 
resigned), New Jersey attacked the problem negatively; California 
and Wisconsin, in practically limiting the work of the board or com- 
mission to quasi-legislative and quasi-judicial functions, and placing the 
administrative function in an executive staff headed by a single officer, 
show the positive approach. Each of these three pieces of significant 
legislation is worth explaining briefly. 

In New Jersey, the civil service commission, consisting of five mem- 
bers with overlapping terms, each paid $3,500 (except the president, 
who received $4,000), took upon itself wide administrative powers with 
regard to the cities, counties, and other political sub-divisions which 
by referendum have adopted the merit system. These various munici- 
palities have been grouped into ‘‘zones,’’ each under the general or 
detailed supervision of one of the five commissioners; and through 
a sort of gentleman’s agreement, the full commission approved in a 
perfunctory fashion, with rare exceptions, whatever the commissioner 
in charge of a particular zone did or proposed. So far did the in- 
dividual commissioners go in matters of administration, with regard 
to many things, that the central office at Trenton had no complete 
record of official actions taken. 

The legislative commission—known commonly as ‘‘the probe com- 
mission’’—which investigated the situation, condemned the zone plan 
in unqualified terms and proposed changes in the organization and 
administrative system. When the governor asked the five members 
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of the civil service commission to resign, one did so, but the other four 
refused. The legislature then passed an act vacating the offices, and 
a new commission was appointed, with the understanding that it would 
carry out the recommendations of the legislative investigation com- 
mission and, among other things, forthwith abolish the zone system. 
There is a general understanding, too, that the civil service law, which 
has been amended many times, is to be revised so as to make it under- 
standable and to introduce and to give effect to a number of the 
modern conceptions and practices which have been developed in the 
last five years. It seems evident that New Jersey considers its ex- 
perience with a civil service commission which exercises administrative 
functions highly unfortunate, that it is determined to place adminis- 
trative matters in the hands of one chief executive officer with technical 
training; also that the civil service commission, if retained at all, 
will have its powers limited to quasi-legislative functions, such as the 
approval of rules having the force of law, and to quasi-judicial func- 
tions, such as making investigations. 

In California the whole situation was different in that one member 
of the civil service commission gave full time to personnel work and 
acted as executive member, while the other two limited their activities 
to quasi-legislative and quasi-judicial functions. Dissatisfaction with 
the existing system was by no means as acute as in New Jersey, but 
there was a strong feeling that steps should be taken to codrdinate 
much more closely the budget and personnel work and to use the in- 
formation gathered by the personnel agency in carrying on the work 
of bettering the organization and procedure of departments and in- 
stitutions. With the approval of the department of finance and the 
civil service commission, a law was enacted limiting the activities of 
the civil service commission practically to quasi-legislative and quasi- 
judicial functions, substituting for the executive member of the com- 
mission a personnel director (given reasonable assurance of permanent 
tenure), and making the personnel director the executive head of a 
division of personnel in the department of finance, with authority to 
carry on the administrative work as such. As the budget work is 
also done through a division in the department of finance, this or- 
ganization, it was believed, would assure the proper codrdination. In 
addition to handling personnel work, the division of personnel is to 
make studies intended to improve organization and procedure in de- 
partments and institutions. 
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In Wisconsin the dissatisfaction with the old system arose from 
a variety of causes. The personnel system administered by the civil 
service commission did not provide at all for some personnel activities, 
such as control over annual and sick leaves, service ratings, hours of 
work, and attendance; did not include large parts of the state service ; 
and in some respects was not of a character satisfactory to department 
and institution officers, the general public, or the civil service commis- 
sion itself. In addition, the independent civil service commission, 
not really an integral part of the administration, but instead a sort 
of watch-dog to prevent political and other abuses, was not able to 
secure funds to carry on its work vigorously. The new law, effective last 
September, retains the civil service commission, but limits its activi- 
ties to quasi-legislative and quasi-judicial functions; provides for a 
bureau of personnel in the executive department and a personnel 
director to be appointed by the governor and removed by him with 
the approval of the personnel board (the members of the old civil 
service commission and its chief examiner and secretary automatically, 
under the terms of the act, became respectively members of the new 
personnel board and the director of personnel) ; extends the juris- 
diction of the bureau of personnel to practically all personnel func- 
tions for practically the whole state service (including legislative 
employees) ; and more than doubles the appropriations for the work 
of the central personnel agency. 

The form of organization for the personnel agency adopted in Cali- 
fornia and Wisconsin is being watched closely by interested persons 
and a number of other jurisdictions. As has already been mentioned, 
similar legislation seems likely to be adopted in New Jersey. In 
Minneapolis, in Ohio, and in a number of other jurisdictions, there 
seem to be indications that the same type of legislation may be vigor- 
ously supported by powerful elements in the near future. 

Duluth perhaps affords the most significant example of a different 
sort of attempt to make the work of the central personnel agency 
effective. As far back as 1913 that city established a central agency. 
But until a few months ago this agency did practically no work and 
as a rule utterly failed to function when personnel decisions were 
made. The situation was made acute, however, when two patrolmen 
were promoted to police sergeant without much regard to the proce- 
dure provided in the rules of the civil service board. A group who 
thought the promotions were based upon favoritism secured an in- 
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junction from the courts preventing the promotions and as a by- 
product raised the question as to whether the detailed rules of the 
civil service board were to be followed in handling personnel matters 
in general. The best way seemed to be to make the civil service board 
function. Through the codperation of the board itself, the city coun- 
cil, and the Taxpayers’ League of St. Louis county, the city service 
was classified, a compensation plan was worked out, a full-time secre- 
tary was employed, records and procedure were established, and rules 
generally regarded as the most complete and progressive in the United 
States were adopted. The city council, after serious and thorough 
consideration of the classification plan and the proposed rules, gave 
‘oth its approval; and at the present time it is considering the com- 
pensation plan proposed. It is expected that the expenditures for the 
work of the civil service board for 1930 will amount to about $4,500. 
Duluth thus becomes an outstanding example of a vigorous attempt 
in a relatively small city to make a central personnel agency function 
completely with the codperation, understanding, and sympathy of the 
city council. 

The creation of two legislative commissions in Massachusetts—one 
to work out classification and compensation plans for the fourteen coun- 
ties of the state, and the other to inquire into the civil service law, 
rules, and regulations—seems likely to force serious consideration of 
the problems involved in providing a central personnel system for the 
state, for the counties, and for the cities and towns. In Massachusetts, 
more than in most states, the Commonwealth has reserved for or taken 
back to itself many of the functions commonly exercised through the 
county. <As the salary of many county officials is fixed by statute 
through the state legislature, and as the legislature itself approves 
the budgets submitted by boards of county commissioners, the legis- 
lature created a special recess commission to investigate county sala- 
ries, to prepare classification and compensation plans for the various 
counties, and to submit its findings and recommendations to the legis- 
lature which meets in 1930. The commission to study the civil service 
law, rules, and regulations came into being because of dissatisfaction 
with some of the acts of the state civil service commission, which is 
the recruiting agency for the state service. All other personnel func- 
tions for the state service are exercised by the commission on adminis- 
tration and finance or by the department and institution heads. The 
commission is also the personnel agency for some eighty cities and 
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towns. The state civil service commission has never had funds to 
carry on properly the activities given it by law; as to the cities and 
towns, it has not even ascertained and recorded the duties of positions, 
or made any attempt to classify positions in the various services. The 
work of the two legislative commissions is likely to result in an attempt 
to establish a unified personnel system for the state, the counties, and 
the cities and towns, and to show vividly and concretely the unsatis- 
factory conditions in the counties where no formal attempt is made 
to handle personnel matters in accordance with modern conceptions 
and standards. 

Legislation in Minnesota makes acute the question of administration 
when small municipalities adopt for parts of their services a central 
personnel agency. The law authorizes the municipalities to adopt for 
the police and fire services the conventional civil service system, and 
such cities as St. Cloud, Thief River Falls, and Hibbing have estab- 
lished such systems for their police and fire services. At the present 
moment the authorities in these and other cities to whom is given the 
duty of administering the central systems are struggling with ways, 
means, and methods. The Civil Service Assembly of the United States 
and Canada has stated as its opinion that a central employment agency 
in the public service cannot be administered with technical competence 
for less than approximately $5,000 a year—a sum which is far be- 
yond the resourees of St. Cloud, Thief River Falls, Hibbing, and 
other Minnesota municipalities which have taken advantage of the 
new law. No means of making the central employment system for 
the fire and police services technically effective has yet been pro- 
posed. 

The North Carolina law, applying to the city of Charlotte only, is 
raising a storm of opposition. The law establishes a civil service board 
which not only has the usual powers, but which appears to be author- 
ized to exercise a good deal of the authority which should properly 
be vested in the chiefs of the police and fire departments; in addition, 
the city council, instead of the city manager, selects the two chiefs. 
The purpose of this law seems to be, in effect, to remove the police 
and fire departments from under the city manager. The law has been 
vigorously denounced by City Manager Rigsby, and seems to be of the 
type which is generally opposed by personnel administrators and those 
interested in extending and improving the so-called civil service system. 
It is expected that both the executive council of the Civil Service 
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Assembly and the National Civil Service Reform League will, after 
careful consideration, prepare statements regarding this type of law 
which will brand it as an unwarranted distortion of merit principles 
and ideas. 


FRED TELFORD. 
Bureau of Public Personnel Administration. 


Public Utilities Legislation in 1929. The year 1929 was notable 
in public utilities legislation, not so much for new regulatory acts, 
but rather for legislation intended to clear the way for a serious, com- 
prehensive, and more permanent revision of the whole body of laws 
relating to public control of utilities. Growing public criticism of 
the existing state of affairs in public utilities regulation reached the 
legislative halls in many states. On every hand was heard the criti- 
cism of the public service commissions for their failure to make utility 
rates reflect the decreasing cost of operation due to inventions, tech- 
nological developments, and increased economies; and for their failure 
to constitute a public instrumentality capable of protecting the con- 
suming public against the power and resources of the public utilities 
corporations. 

The legislatures, also, were criticized for failure to extend the pow- 
ers of the public service commissions to cover the activities of holding 
companies. According to W. A. Pendergast, chairman of the New 
York public service commission, the holding company is ‘‘one of the 
principal factors in financial control and management of the gas and 
electricity operating companies,’’ and the charges for management 
imposed by the holding company ‘‘cannot help affecting rates, but 
the public service commission has never received authority to regulate 
such relationship.’’ This fact was recently driven home impressively 
by the opinion of Attorney General Ward, of New York, in which 
he stated that the Niagara-Hudson Power Corporation is a holding 
company over which the public service commission has no jurisdic- 
tion.? 

The impatience of the public has increased also with the delays in 
the development of utilities enterprises, caused by partisan disputes 
and petty wrangling. There is pretty general agreement with Gover- 
nor Roosevelt that ‘‘it is intolerable that the utilization of this stupen- 
dous heritage [water power] should be longer delayed by petty squab- 

1 New York Times, July 9, 1929, p. 31. 
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bles and partisan disputes.’’"? The desire to cease temporizing and 
to find a more durable solution of the problem of public control of 
utilities led, in 1929, to the appointment of special investigating com- 
missions by the legislature in at least three states, namely, New York, 
Massachusetts,‘ and South Carolina.5 

The New York legis!ature provided for the appointment of a tem- 
porary commission of nine members whose duties are to ‘‘survey, 
examine, and study public service commission laws of this and other 
states,’’ in order to determine ‘‘ whether the public service commission 
law of this state accomplishes the objects for which the system of state 
regulation was established ;’’ and ‘‘what amendment or revision of 
the public service law is essential to guarantee to the public safe 
and adequate service at just and reasonable rates, to the stockholders 
of public service corporations a fair return upon their investment, 
and to bondholders and other creditors protection against impairment 
of the security of their loans; to recommend to the legislature remedial 
.... legislation ....; to formulate and prepare... .a draft of any 
proposed legislation which may be recommended by it.’’* The com- 
mission consists of the temporary president of the senate and two 
members appointed by him, the speaker of the assembly and two of 
his appointees, and three members appointed by the governor.’ It 
was authorized to report not later than March 1, 1930, and was granted 
$40,000 for expenses.® 

It seems that the legislature hoped by creating such a commission 
to break the deadlock between the Republican legislature which de- 
sires immediate lease of water power resources for private development 
and the Democratic governor, who, through his control of the per- 
sonnel of the Water Power and Control Commission, continues to 
refuse approval to applications for private development.® 

In his message to the legislature advocating the appointment of 
a non-partisan commission to inquire into the public service law, Gov- 

2 F. D. Roosevelt, Inaugural Address, New York Times, Jan. 2, 1929, p. 2. 

* New York, Laws, 1929, Ch. 673. 

* Massachusetts, Acts and Resolves, 1929, Ch. 55. 

*South Carolina, Acts, 1929. Concurrent Resolution No. 601. 

*New York, Laws, 1929, Ch. 673, Sec. 3. 


7 Tbid., Sec. 1. 
® Ibid., Secs. 6-7. 


*A. Blair Knapp, The Water Power Problem in New York State (Manuscript, 
p. 61). 
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ernor Roosevelt urged that the inquiry be made ‘‘broad enough to 
shed light on the practicability of applying the contract principle 
more generally in fixing fares and rates.’ In a message accompany- 
ing his approval of the bill, he expressed the hope that ‘‘the survey 
would be instrumental in recommending legislation to provide for a 
more effective and just regulation of public service corporations and 
allied companies.’’ He offered the additional opinion that ‘‘the theory 
of twenty years ago that the return to public service corporations 
should not exceed a fair profit on money actually invested is constantly 
and flagrantly violated. Some method must be found to return to the 
original principle.’’™ 

The legislature of Massachusetts likewise provided for the appoint- 
ment of a commission of investigation to survey the state system of 
utility regulation. It is authorized to investigate and report on the 
control of domestie public utilities corporations by means of stock 
ownership or otherwise. It is instructed to discover the amount paid 
in acquiring such ownership, the securities issued against such owner- 
ship, and the returns from the investment; also to discover whether 
corporations or individuals acquiring such domination have ‘‘also ac- 
quired any interest in any publishing or other enterprise in the com- 
monwealth.’’ The contractual relations between subsidiary companies 
and the controlling company are also to be investigated. The con- 
duct of municipal lighting plants and their relations with private 
corporations is still a further subject for investigation. The commis- 
sion is authorized to hold hearings and collect data, with the power 


%” New York Times, March 26, 1929, p. 19. 

4 Ibid., April 17, 1929, p. 4. The personnel of the committee appointed to con- 
duct the investigation is as follows: Senator John Knight, chairman (Rep.); As- 
semblyman Horace M. Stone, vice-chairman (Rep.) ; David Adie, secretary (Indep. 
Rep.), appointed by governor; Senator Warren T. Thayer, chairman senate public 
service committee (Rep.) ; Senator William J. Hickey, member senate public service 
committee (Rep.); Assemblyman Joseph A. McGinnis, speaker of the assembly 
(Rep.); Assemblyman Russel G. Dunmore (Rep.), leader of the assembly; Pro- 
fessor J. C. Bonbright, Columbia University (Independent), appointed by gover- 
nor, and Frank P. Walsh (Dem.), appointed by governor. Col. William J. Donovan, 
of Buffalo, was appointed consulting attorney, and under his direction a fact- 
finding staff has been selected to assist in the investigation. This staff is headed 
by Dr. W. E. Mosher, of the School of Citizenship and Public Affairs of Syracuse 
University. The work performed to date (Nov. 30) gives promise of at least 
bringing together, in a non-partisan way, a vast quantity of important information 
of great interest not only to New York but to every state in the Union. 
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to summon witnesses and take testimony under oath. Of the mem- 
bers, who are unpaid, one was appointed by the president of the sen- 
ate, three by the speaker of the house of representatives, and three 
by the governor.’” 

The legislature of South Carolina authorized the appointing of an 
investigating committee ‘‘to study the question during the year and 
report at the next session of the general assembly whether or not it 
will be wise to have a thorough investigation made as to the rates 
of all power companies furnishing light and power in this state... .. 
The reason for the appointment of the committee was that ‘‘there has 
arisen some question as to the fair, equitable, and reasonable return 
being allowed to public utilities companies in this state for electrical 
service.’’ The committee consists of a member appointed by the 
president of the senate, one by the speaker of the house, one by the 
chairman of the railroad commission, and one by the governor.** 

The general demand for strengthening the position of the public 
service commissions through the extension or clearer definition of their 
powers and jurisdiction, and through provisions for a more adequate 
staff, found little response in most states during 1929. A few out- 
standing exceptions, however, should be noted. The title of the public 
utilities commission of Kansas (created in 1911) was changed to that 
of ‘‘ public service commission.’’ Authority to appoint the enumerated 
subordinates was granted to the commission, with the further worth- 
while provision that the commission may employ additional account- 
ants, engineers, etc., ‘‘as is necessary to carry on its work. The orders 
of the commission were safeguarded by the provision that appeals for 
review by a court ‘‘shall not in itself stay or suspend the operation of 
any order or decision,’’ and that the court in its discretion may stay 


2 Massachusetts, Acts and Resolves, 1929, Ch. 55. The commission’s hearings 
have brought out clearly the opposition in Massachusetts to the ‘‘reproduction- 
cost-new’’ theory and to the increasing influence of holding companies. According 
to Commissioner Goldberg, ‘‘ public opinion in Massachusetts would demand public 
ownership of utilities if the decision of the Supreme Court set aside legality of 
the present system of rate determination based on actual stockholders’ investments 
rather than on reproductive costs.’’ With regard to holding companies, the same 
commissioner stated that ‘‘holding companies are likely to be essentially interested 
in boosting the market price of their shares and consequently in securing large 
immediate returns rather than in following a conservative, long pull policy.’’ 
Boston News Bureau, Nov. 26, 1929, p. 5. 


* South Carolina, Acts, 1929. Concurrent Resolution, No. 601. 
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or suspend the order only in case evidence shows ‘‘that great and 
irreparable damage would otherwise result.’’** 

The commission in New Hampshire was given the authority to call 
into its service the attorney-general ‘‘in any action or proceedings 
before it... . to protect the interests of the people of the state or any 
subdivision thereof.’’** 

Jurisdiction over motor carriers was granted to the commission 
for the first time or increased in the following states: Florida,’* Idaho,?" 
Iowa,'*® Missouri,’® New Jersey,”° Nevada,?* New Mexico,?? Ohio,”* Ore- 
gon,?* South Carolina,”®> Tennessee,”* Texas,?’ Utah,”* and Wyoming.”* 
In a majority of instances the state commissions were given the author- 
ity to supervise and regulate motor carriers with regard to rates, qual- 
ity of service, safety devices, accounting, reporting, and capital issues. 
‘Certificates of convenience and necessity’’ were required in most 
states before motor carriers could operate. 

Ambitious attempts to further public ownership and operation were 
made in a few instances. The most noteworthy example was the legis- 
lation of Nebraska,® authorizing the creation and incorporation of 
hydro-electric power districts. Hydro-electric districts may be formed 
by a petition to the district court of twenty-five per cent of the electors 
of one or more incorporated cities or villages, or of the inhabitants 
of arural district. The court, after a hearing, decides as to the ‘‘ public 
convenience and welfare of the project. The administration of a district 
is entrusted to a board of five directors, who are elected by popular 


“Kansas, Laws, 1929, Ch. 259. 

* New Hampshire, Laws, 1929, Ch. 144. 
* Florida, Acts, 1929, Vol. I, p. 349. 
“Tdaho, Laws, 1929, Ch. 267. 

* Towa, Acts, 1929, Ch. 133. 

* Missouri, Laws, 1929, p. 340. 

* New Jersey, Acts, 1929, Ch. 638. 

** Nevada, Statutes, 1929, Ch. 51. 
™New Mexico, Laws, 1929, Ch. 129. 

* Ohio, Laws, 1929, Sec. 614. 

* Oregon, Laws, 1929, Ch. 394. 

* South Carolina, Acts, 1929, No. 220. 
* Tennessee, Acts, 1929, Ch. 76. 

* Texas, Laws, 1929, Ch. 314. 

* Utah, Laws, 1929, Ch. 94. 

* Wyoming, Laws, 1929, Ch. 124. 

* Nebraska, Laws, 1929, Ch. 104, replacing Ch. 108 of the Laws of 1927. 
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vote in the district. The district is a body corporate, with the ‘‘sole 
management and control of hydro-electric and auxiliary steam elec- 
tric power .... plants and transmission lines within or without said 
hydro-electric district now or hereafter owned or leased by said dis- 
trict.’ Power of eminent domain for the purposes of the district 
is conferred upon the corporation. The board of directors is author- 
ized to determine rates and charges, engage managers and other em- 
ployees, and fix their compensation. Bonds may be issued by the 
board upon the approval of sixty per cent of the qualified voters and 
subject further to the certificate of the auditor of public accounts as 
to their regularity and lawfulness. The function of such hydro-electric 
districts is to ‘‘construct, purchase, operate, and maintain the power 
plants and main transmission lines, leaving the distribution system of 
each urban and rural unit within its territorial limits to be established 
by said unit so far as is practicable.’’** The plan seems to be the 
nearest approach in the United States to that of generation and trans- 
mission of electric energy in Great Britain under the Central Elec- 
tricity Board.*? 

The legislature of Kansas further protected municipally owned 
electric lighting plants against private competition in cities of over 
110,000 population by making illegal an ordinance permitting a pri- 
vate plant to sell electricity to consumers unless the latter have been re- 
fused a supply from the municipal plant.** 

A public utility commission was created by an act of the Indiana 
legislature for cities of over 300,000 (Indianapolis), with the power 
of exclusive management, regulation, etc., of gas works, electric light 
works, and heating and power plants which the city now owns or may 
acquire in the future.** 

The Wisconsin legislature adopted one of four proposals of the 
League of Wisconsin Municipalities, in a joint resolution to amend 
the state constitution so as to permit bonds of municipalities, when 
secured by public utilities, to be issued outside of the five per cent 
debt limit. The resolution must again be passed by the legislature 


* Nebraska, Laws, 1929, Ch. 104, Sec. 21. 
“The librarian of the Nebraska Legislative Reference Library informs the 


writer that as yet no districts have been created under either the law of 1927 
or that of 1929. 


* Kansas, Laws, 1929, Ch. 127. 
“Indiana, Laws, 1929, p. 252. 
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(in 1931), and finally adopted by the people, before it becomes a law. 
The other three proposals in the interest of public ownership were 
defeated by the senate. They were: to permit the formation of electric 
light and power districts; to permit municipal competition with pri- 
vately owned public utilities; and to amend the constitution to permit 
the recapture of water powers and the generation and distribution of 
electric energy by the state.* 

The problem of transmission of electric energy beyond state bound- 
aries occupied the attention of the legislature in at least two states, 
New Hampshire and Maine. The New Hampshire legislature passed 
an act providing that any corporation engaged in the business of 
transmitting electric energy beyond the confines of the state shall dis- 
continue such transmission whenever the public service commission 
shall find that such energy is required for use within the state.** 

The legislature of Maine submitted to referendum vote an act to 
permit the exportation of surplus power. Surplus power was defined 
as ‘‘hydro-electric power which . . . . is in excess of the amount of 
power required to supply all reasonable demands’’ in Maine. Export of 
energy was limited to corporations especially organized for such pur- 
pose. No person, firm, or corporation generating electricity might sell 
energy to the exporting corporation without a permit from the public 
utilities commission, and not until a contract with the state of Maine 
to abide by the terms of the permit shall have been signed. Further- 
more, a four per cent excise tax was to be levied upon the ‘‘gross 
operating revenue receipts’’ received from the sale of surplus power.*" 

This partial repeal of the so-called Fernald law, which for twenty 
years has prevented the export of electric energy from Maine, was 
passed by both houses of the legislature by an overwhelming majority. 
The act, however, was defeated by the electors in September by a 
vote of 64,044 to 54,070. Thus a campaign for exportation of energy 
extending over almost a decade ended in failure. 


OrrEN C. HorMELL. 
Bowdoin College. 


The Proposed Interstate Legislative Reference Bureau. Three 
states out of every four purport to maintain something in the nature 


* John Bauer, ‘‘ Public Utilities,’’ in 18 National Municipal Review 716 (Nov., 
1929). 

“New Hampshire, Laws, 1929, Ch. 106. 

* Maine, Acts and Resolves, 1929, Ch. 280. 
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of a legislative reference bureau. Some of these thirty-six bureaus 
are embryonic and others are vestigial, some were still-born and others 
have died. Many, however,—perhaps fifteen or twenty—are active 
and important, and the number of these is undoubtedly increasing. 
The American Legislators’ Association proposes to maintain, as a part 
of its organization, a bureau which will be referred to as the Interstate 
Legislative Reference Bureau. Incidentally, this distinction in name 
has been suggested in order that state appropriation bills may make 
it clear that state funds are to be devoted solely to this department of 
the Association’s work. 

This proposed bureau will undertake to keep track of the research 
work of each legislative reference bureau. It will maintain a topical 
eard index, showing each study of importance on which any bureau 
has completed a report, as well as each study which is in progress. 
Whenever the Interstate Bureau learns that any state bureau is under- 
taking a study of a particular legislative problem, it will, upon its own 
initiative, prepare and send to that bureau a brief memorandum show- 
ing what reports on the same subject have already been prepared by 
other legislative reference bureaus, and also giving a list of the other 
bureaus which are studying the same question. Such data will at all 
times be available upon request by the director of any legislative 
reference bureau. 

The fulfillment of this project of the Legislators’ Association will 
mean that whenever a legislative reference bureau is called upon to 
study a particular problem, it can begin work where the other bureaus 
left off, and that it can frequently have the benefit of expensive and 
laborious research, whereas, in the absence of a clearing house, the 
state bureau may devote weeks or months to duplicating the research 
which has been well performed elsewhere. 

Henry W. TOL. 


State Senate, Denver, Colorado. 
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NOTES ON JUDICIAL ORGANIZATION AND 
PROCEDURE 


EDITED BY WALTER F. DODD 
Yale Law School 


Methods of Jury Selection. Only five years ago, a member of 
the bench was protesting that whereas ‘‘criticism of our courts has 
become so common that anyone with a pen or typewriter feels called 
upon to add his mite to the subject,’’ still, ‘‘for some reason, perhaps 
for fear of being unpopular, very few have said anything regarding 
juries.’”"* What a change has taken place! Today, baiting the jury 
is one of our safest, as well as most popular, pastimes. As stated 
by Dean Wigmore, ‘‘the issue stands thus: Shall jury trial be abol- 
ished? Or shall it only be reformed? No thoughtful person can be 
content to leave it as it is.’’* Abolition being beyond the realm of 
probability, the question narrows down to that of the improvement of 
the jury, which is primarily a problem of improving the methods of 
its selection. 


I, THE EARLY JURY 


Knowledge of the facts. Although to Blackstone the trial jury seemed 
‘*to have been coéval with the first civil government’’ of England, 
more scholarly research has shown it to be of Norman origin. Such 
research has likewise pointed out marked changes in the character of 
the jury itself. Whereas we think of it as a group of individuals 
having neither knowledge of the facts nor bias as to the parties, who 
are to hear the evidence and decide according to its weight, the early 
jurors were chosen because of their knowledge of the facts. They did 
not hear witnesses; they were the witnesses. Glanville tells us that 
the first function of the court was to ascertain, by their oath, whether 
any of the jurors summoned were ignorant of the fact in issue. ‘‘If 
there be any such, they are rejected and others chosen.’’® How re- 

* Judge K. E. Leighton, ‘‘How About The Jury?,’’ 8 Jour. Amer. Jud. Soe. 
246 (1924). 


2“¢A Program for the Trial of Jury Trial,’’ 12 Jour. Amer. Jud. Soc. 166 
(1929). 


*A Treatise on the Laws and Customs of England, Bk. tl, ¢. 17. See also 
The King v. Edmonds (1821), 4 B. and Ald. 471, 490, 106 Reprint 1009, holding 
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markably different is the situation today, when we have need of appel- 
late decisions to settle the right of jurors to avail themselves of their 
‘‘eommon knowledge and experience’’ in passing upon the question of 
whether a fact is logically deducible from the circumstances in evi- 
dence !* And how strangely out of keeping is the Illinois decision, re- 
versing the conviction of a forty-four-year-old confessed criminal of 
statutory rape because the only evidence showing that he was over 
sixteen years of age, aside from his confession, was the fact that the 
jury had seen him, and ‘‘the law does not allow the jury to fix his 
age by inspecting his person.’’> One similarity, however, remains: ex- 
cept under extraordinary circumstances, the jury must be chosen from 
the county in which the crime was committed or the action brought. 

Knowledge of the Field. Having abandoned the requirement that 
jurors should be personally acquainted with the facts of the case, the 
common law still clung to the desire to secure jurors whose special 
training and experience would fit them to decide the particular type 
of questions involved. The books abound in examples of such special 
juries, e. g., those of ‘‘cooks and fishmongers’’ to hear accusations of 
the sale of bad food, of ‘‘attorneys of Common Bench and Exchequer”’ 
to pass upon technical questions of law, of ‘‘matrons’’ to decide if a 
widow was with child. A similar desire for specialists is to be noted 
today in the civil law countries that have adopted the criminal jury. 
A few years ago, a murder ease in which the defense was to be emo- 
tional insanity was before the French Court of Assizes. On the eve- 
ning before the trial was to open the press announced that everyone 
would be pleased to hear that one member of the jury was to be a 
professor of diseases of the mind at the Collége de France, and one of 
the leading experts of the world in this field. If such a juror were 
ealled in an American court, he would be eliminated by challenge, since 
‘‘the American jury lawyer, where insanity is an issue, does not want 
anyone on the jury who knows more of the subject than he does.’”* 
The same is true in fields other than medicine, with the result that the 
special jury has long been moribund. 
that ‘‘a knowledge of certain facts, and an opinion that those facts constitute 
a crime, are certainly no grounds of challenge.’’ 

*Burns v. U. 8. (C.C.A. Okla. 1922), 279 F. 982, 987. Certiorari denied, 257 
U. 8. 638. See also Philadelphia, ete. R. Co. v. Berg (C.C.A. Pa. 1921), 274 
F. 534. Certiorari denied (1921), 257 U.S. 638. 


* Winstrand v. The People (1904), 213 Ill. 72. 
*47 Amer. Law Rev. 149 (1913). 
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Selection. The early common law method of jury selection was 
simplicity itself. Jury lists, wheels, and commissions were unknown. 
Whenever a jury case was docketed, the court issued a writ of venire 
facias commanding the sheriff to summon the necessary jurors for a 
given time. This was universally what is now spoken of as an open 
venire, in that there was no prior selection of those to be summoned, 
the sheriff choosing whom he pleased and entering their names upon 
a panel (oblong piece of parchment) annexed to the writ. If the 
required number of jurors did not appear, or if any were excused, 
additional jurors were summoned in like manner. It was not until 
Parliament abolished a separate jury for each case and substituted a 
panel of from 48 to 72 jurors to try all causes during a given session 
that absolute control was taken from the summoning officer through a 
chance drawing of each jury from the larger panel. 

The special jury soon erystallized into its modern form of a struck 
jury. As described by Blackstone,’ the clerk, in the presence of the 
parties, selected the names of 48 freeholders. Each party then struck 
[erossed out] the names of twelve, and the remaining twenty-four 
were returned upon the panel. By this time the motive for requesting 
such a jury was more often a desire to escape the absolute control of 
a biased sheriff than to secure a group of experts. 

Whatever may be said for the effectiveness of the common law method 
of jury selection during the earlier period of its use, there can be no 
doubt that it outlived the period of its sufficiency. Blackstone praised 
it, to be sure, as ‘‘avoiding .. . . frauds and secret management’’ 
through electing the twelve jurors by lot out of a panel chosen by 
an ‘‘indifferent officer.’’ But what of the panel? And there was 
room for doubt as to the ‘‘avoidance of frauds and secret management’’ 
in the selection of the twelve,® as well as to the ‘‘indifference’’ of the 
sheriff. The professional juror was an accepted fact.® Packed juries 
were easily possible, which naturally caused a good deal of suspicion; 
and experience was even then showing that the personal followers of the 
sheriff are not always of the highest type. When Blackstone himself 

* Commentaries, Bk. m1, p. 358. 


*The modern jury box was suggested by Bentham. See Art of Packing Juries, 
p. 238. Cf. Benaway v. Coyne (Wis. 1851), 3 Pinn. 196, where the common law 
was held to authorize the clerk to use slips of two colors, and to hold them in one 
hand as he drew them out with the other. 

*Special jurors, who received a guinea per case, were spoken of as ‘‘being 
concerned in the Guinea trade.’’ Bentham, op. cit., p. 33. 
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was forced to admit that ‘‘the general incapacity, even of our best 
juries, .... has greatly debased their authority,’’° the seriousness of 
the situation was evident. ‘‘The administration of justice should not 
only be chaste, but (like Caesar’s wife) should not even be suspected.”’ 
The common law method of jury selection failed to meet this first 
requisite. 

From the defects of the common law system, a few general require- 
ments for a more satisfactory method can be drawn. First, it is not 
enough that the twelve be drawn by lot; the panel from which they 
are chosen is the key to the situation. If the quality of the jury is 
to be at all satisfactory, no one who fails to meet such tests as may be 
established should be allowed on the list from which the panel is 
drawn. This necessitates some sort of fact-finding machinery which 
will function in advance of the drawing of the panel. Finally, it may 
be laid down as a cardinal principle of justice in criminal cases that 
nothing should be left to the discretion of persons over whom the prose- 
cution is likely to wield influence, which will generally include the 
sheriff. 


IL THE JURY OF TODAY 


Qualifications. Aside from a number of tests that will disqualify 
a given juror to sit in a particular case, such as relationship, bias, or 
knowledge of the material facts involved, qualifications for jury serv- 
ice are relatively simple. The lower age limit is generally twenty-one 
or twenty-five, the upper from sixty to seventy. Eligibility to vote is 
almost universally required," and a property test may or may not 
be added. Unless there is a sex qualification,’* the only other tests 
are generally those of ‘‘ordinary intelligence,’’ ‘‘full possession of 
one’s natural faculties,’’ and ability to read, write, and understand the 


* Commentaries, Introduction, p. 8. 

4 New York provides that no one who has registered to vote shall be required to 
serve until all of the eligible non-voters have served. Judiciary Law, ss. 597-615. 
Opinion may differ as to whether this shows a regard for the citizen who goes to 
the polls on election day, or the extent to which jury service has fallen in the 
public eye. Other jurisdictions, through the use of registered voters’ lists as the 
source of names for jury service, reverse the New York practice. 

™ Compare Louisiana, Laws, 1924, no. 19, s. 1 (no woman shall be drawn unless 
she files a declaration of desire) ; Wisconsin, Laws, 1921, c. 529 (no woman may be 
required to serve if she asks exemption when first called); Laws of England, 
Supplement (1929), s. 560 (the court ‘‘may .... grant exemption by reason of 
the nature of the evidence to be given or of the issues to be tried,’’ or he may 
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English language. Members of the leading professions, including law, 
dentistry, medicine, and teaching, are exempt from jury duty, to- 
gether with public officials, firemen, national guardsmen, etc., the list 
varying from state to state and including many of those best qualified 
to serve. Although the qualifications are not high, their strict enforce- 
ment would greatly improve the character of juries in most jurisdic- 
tions. 

Jury List. The first step in the selection of the jury is the prepara- 
tion of a list of persons eligible for service. The names are secured 
in a number of different ways. Ordinary sources of information are 
the assessors’ and poll lists, city directories, and, in a few jurisdictions, 
telephone directories and census reports. Most jurisdictions use only 
the first two, and many only one of the two. By eliminating persons 
who, from the information given, are known to be ineligible, a pre- 
liminary jury list is obtained.** Of course the results are very ina<- 
eurate. The poll list does not give the occupation; the assessor’s list 
omits age; the city directory, if one is available, and if it is not hope- 
lessly out of date, does not tell whether the person is a qualified elector ; 
none gives definite information as to literacy or mental and physical 
condition. Yet, strange as it may seem, most jurisdictions stop here, 
the number of candidates required—anywhere from a hundred to 
several thousand—being chosen more or less at random from the list 
so compiled and their names deposited in the jury wheel.* Little 
wonder that when a panel is drawn many are found ineligible and the 
residue unsatisfactory ! 

Obviously, under such a system it matters little by whom the list 
is compiled. In Kansas, in first and second class cities it is prepared 
by the mayor, although ‘‘in many places it is said that they give the 
matter no personal attention.’’** In two of the judicial districts of 


order that the jury be composed of men or women only). Even where the law 
places men and women on the same footing, it is not always true that the selecting 
officers do the same, with the result that relatively few women actually serve. 
See Elizabeth M. Sheridan, ‘‘ Women and Jury Service,’’ 11 A.B.A. Jour. 792-797 
(1925). 

* The law often provides that this list shall include the names of all who possess 
the necessary legal qualifications. Needless to say, this requirement is construed 


by the courts to be directory only, so that the incompleteness of the list does not 
invalidate it. 


* See below, note 26. 
* Judicial Council of Kansas, First Report (1927), p. 18. 
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that state it is made by the district judges themselves; but since they 
have ‘‘little more to indicate the qualifications of the persons for jury 
service than their names and places of residence,’’** little advantage 
in having the judge enter into the process can be seen. In fact, the 
Judicial Council feels that the third practice, under which the list 
is selected by the township trustees or deputy assessors, ‘‘who come 
in personal contact with the taxpayers of their districts in making as- 
sessments,’’ is superior to either.** From my own experience as to the 
value of this ‘‘personal contact,’’ especially in urban districts, I can 
appreciate the Council’s plea that since ‘‘none of these methods in- 
sures the proper selection of persons for jury service,’’!* the law should 
be completely revised. 

Milwaukee Jury Commisston.® In more progressive jurisdictions, 
where a jury commission or jury judge with investigative powers is 
employed, the list of eligible persons would only be a preliminary step 
in the preparation of a final list. The Milwaukee and Baltimore sys- 
tems may be taken as typical examples of such methods at their best. 

The Milwaukee commission consists of three electors chosen by the 
judges of the Cireuit Court. Although appointments are for three 
years, the present commissioners have served for ten years, seven years, 
and one year, respectively, the newest member succeeding her husband, 
who had served for thirteen years. Starting with the poll lists, each 
name is checked against the city directory and the files of the com- 
mission to eliminate those who are exempt by occupation or prior 
service. Candidates are then selected at random from the various 
wards and notified by post-card to appear before the commission. If 
the card is ignored, a subpoena is issued. When those summoned ap- 
pear, about sixty each evening, they fill out a short questionnaire giving 
information as to age, occupation, education, period of residence, in- 
terest in pending litigation, prior service, etc. This is done under the 
eye of the bailiff. Claims for exemption by way of occupation or sex” 
must be entered at this time; otherwise they are waived. Each candi- 

%® Judicial Council of Kansas, First Report (1927), pp. 18-19. 

Tbid., p. 18. 

* Second Report (1928), p. 8. 

*“ The writer is indebted to Justice Oscar M. Fritz of the Supreme Court of 


Wisconsin, formerly presiding judge of the Circuit Court of Milwaukee, for this 
and other information. 


* See above, note 12. About 90 per cent of the women candidates claim exemp- 
tion. 
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date then appears individually before the commissioners, who ask fur- 
ther questions to test intelligence, mental alertness, hearing, eyesight, 
ability to understand English, ete. He is then excused, without being 
told whether or not he has been accepted. This will never be known 
by any but the commissioners until such time as he is actually sum- 
moned upon a venire. If not summoned, it may never be known. 

Baltimore Jury Judge. The Supreme Bench of Baltimore has 
eleven departments, of which seven are ordinarily engaged in the 
trial of jury cases. Each year one member of the court is designated 
as jury judge, with the duties ordinarily devolving upon a jury com- 
mission, in addition to those of summoning and impaneling jurors. 
Once each year this judge devotes from three to four weeks in prepar- 
ing the jury list. Candidates are summoned from the various dis- 
tricts, their names being picked at random from the tax lists of the 
county, to appear for examination on their choice of two or three 
named days. Upon appearance, they go through much the same proc- 
ess as in Milwaukee, including the filling out of a questionnaire, fol- 
lowed by an oral examination by the judge. When a sufficient number 
of candidates have been accepted, they are divided into groups accord- 
ing to the time of year in which they prefer to serve. Every three 
weeks 400 names are drawn by chance, and these candidates again 
appear before the judge, who selects 175, or twenty-five per court, as 
the panel for the period. 

There seems little to choose between the Milwaukee and Baltimore 
systems from the point of view of efficiency. However, it is evident 
that were it not that the panel chosen by the Baltimore judge is to be 
divided by chance among seven judges, the wisdom of such complete 
control over the selection of the final panel might well be doubted. 
Others will be of the opinion that if the first examination is all that 
it should be, the second is merely a fifth wheel to the cart. There is 
also no reason why a jury commission should not be as efficient and 
impartial as a judge, leaving the latter free to spend more of his 
time in the trial of cases. But the facts being that many jury com- 
missions are neither efficient nor impartial, many jurisdictions will find 
it to their advantage to copy the Baltimore rather than the Milwaukee 
system. 

The Myth of the Jury Commission. No better illustration of the 


“The writer is indebted to Judge Walter I. Dawkins of the Baltimore Supreme 
Bench for much valuable material on the Baltimore system. 
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difference between ‘‘law in books and law in action’’ could be asked 
than the complete failure of many such commissions, no change from 
the older system being discernible save in the personnel of the group 
that copies names from the tax or poll list. In some cases the statute 
is at fault in not authorizing compulsory attendance for examination, 
but often the blame rests solely with the commission. The Illinois 
Crime Survey found that although the statute authorizes examination 
under oath, ‘‘the authority which it confers has never been exercised’’ 
in Cook county. The commission does mail out a short question- 
naire to determine eligibility, but even this is turned against the pur- 
pose of the statute, offering a handy avenue of escape to the busy 
but desirable candidate. ‘‘Occasional investigation into the truth of 
the answers would probably accomplish some improvement,’’ but even 
this is not done.** Many will agree with the conclusion that ‘‘if the 
commission would personally examine all veniremen before being 
turned over to the court it would substantially improve the quality of 
juries.’’** That is its sole excuse for existence. 

Territorial Distribution of Jurors. It is not enough that the selec- 
tion of jurors be without partiality or favoritism; it should be above 
suspicion of either. One of the best ways of attaining this end is to 
represent all classes of society. Under the Milwaukee system, this is 
done by apportioning the names deposited in the jury wheel among 
the various wards according to their voting strength. Of course this 
necessitates a little extra bookkeeping on the part of the commission 
and the examination of a larger number of candidates, a majority of 
those from the lower class wards often being unacceptable. In the 
end, however, without lowering the standard of eligibility, the neces- 
sary number is easily obtained. 

It is much simpler to follow such a practice as that of the federal 
district court for Philadelphia, which selects its jury lists, without 
reference to place of residence, from names submitted by such ‘‘repre- 
sentative citizens’’ as congressmen, bank presidents, manufacturers, 
clergymen, and factory superintendents.”» Although this method is 
remarkably fitted to secure intelligent jurors, it is likely to create a 


™ Illinois Crime Survey (1929), p. 230. 

* Ibid., p. 230. 

™ Ibid., pp. 230, 240. 

* See Callender, The Selection of Jurors (1924), p. 44ff. Cf. the New York 
practice, tbid., p. 53. 
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feeling of uneasiness and distrust among certain of the more restless 
elements of society. Many states, indeed, specifically prohibit the so- 
licitation or submission of such recommendations. This appears to be 
wise, particularly in view of the fact that a satisfactory jury commis- 
sion or jury judge will render them unnecessary. 

Drawing the Panel. The jury list having been prepared, a definite 
number of names, varying from a hundred or so in some single-judge 
courts to several thousand in many cities, are deposited in the jury 
wheel.2 Whenever a court needs a new panel of jurors an order is 
issued to the clerk to draw a given number of names from the wheel, 
and the persons so selected are summoned to appear for service. As 
names are drawn, others are added, so that a certain minimum is al- 
ways maintained. In some jurisdictions each court has its own jury 
wheel, but the general practice is for all courts in a given city or town 
to draw from the same wheel. 

Summoning Jurors. In the great majority of jurisdictions jurors 
are still summoned by a writ of venire facias directed to the sheriff. 
There would seem to be no reason for this, save that it has always 
been so.27. The system is inefficient as well as costly, the proportion of 
names returned non est inventus [not found] often being large. The 
Illinois Crime Survey found that ‘‘deputy sheriffs frequently serve 
jury summons by leaving them in a mail box or under the door of the 
juror’s supposed residence,’’ and concluded that service by registered 
mail would have all of the advantages and few of the disadvantages 
of service by the sheriff.2* This has been the experience of the courts 
now following the practice. Among other advantages, Chief Justice 
Powell, of the Cleveland Court of Common Pleas, states that ‘‘if 
a juror has changed his residence . . . . the post office forwards the 
letter to him and we reach many in this way who could not be reached 
by service of the sheriff.’ In addition, such evils as the excusing 

* A jury wheel is merely a box so constructed that by turning it the slips are 
thoroughly mixed but the names thereon wholly concealed. Many jurisdictions 
use a ‘‘jury box’’ rather than a wheel. The distinction is unimportant, the sole 
function of either being to secure a fortuitous drawing. 

* And, of course, it is an additional source of revenue to the sheriff, who is 
generally paid by fees. 

* Op. cit., p. 237. 

*This court uses the ordinary post, registered mail being resorted to only 


when the juror ignores the first summons. The writer is indebted to Chief Justice 
Homer G. Powell for this and other information regarding the Cleveland courts. 
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of jurors by deputy sheriffs and charges of partiality in the returning 
of the panel are avoided. 

Service by mail is a relatively new development and has been very 
favorably received. We may look for a rather rapid adoption of the 
practice as it is brought to the attention of other courts by our judicial 
councils, although in most states legislation will be necessary to allow 
its use. North Carolina has authorized summons by telephone as well 
as by mail;*° but the writer is not informed as to what advantage has 
been taken of the statute. The telephone would seem to be a logical 
supplement to the post in many jurisdictions. 

Excusing Jurors. If the method of preparing the jury list is a 
proper one, little remains to be done save to impanel those who have 
been summoned; otherwise the entire group must be examined to 
eliminate those who are not qualified. The court must also pass upon 
the claims of eligible candidates who insist upon exemption, in the 
course of which it becomes evident that next to paying taxes there is 
no responsibility of the citizen that seems so galling to him as the very 
thought of serving on a jury.** Too many courts have adopted an 
automatic system of excuses by failing to do anything about the com- 
plete ignoring of a summons,*? which requires the summoning of an 
unnecessarily large number of jurors and reacts unfavorably upon the 
morale of those who are required to serve. If the panel is so reduced 
by excuses or other cause that additional jurors are required, they are 
generally chosen in the same manner, although the court may have 
power to issue an open venire to the sheriff, who chooses whom he will. 

The shorter the period of service, the longer the period of exemp- 
tion ; and the more certain the ultimate necessity of serving, the fewer 
are the requests to be excused. Many courts are reducing the period 
of service to two weeks, not merely to lighten the burden but also be- 
cause they feel that a more satisfactory juror is secured thereby.** At 

* Public Laws, 1925, e. 98, p. 111; Comp. Stat., s. 918. 


“Contrary to the common belief, there is nothing either new or startling in 
this attitude. See Pollock and Maitland, The History of English Law, II, p. 
629. 

* Over 8 per cent of those summoned in 1927 in Cook county did not appear. 
Illinois Crime Survey (1929), p. 232. Such a condition is not peculiar to Chicago 
or the United States. See Repori of the Departmental Committee on the Law and 
Practice of Juries (1913), I, pp. 27-8, published in British Parliamentary Papers, 
House of Commons, XXX. 


™ Many judges feel that when a juror serves for a longer period he is likely 
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the same time, the period of exemption following service is being 
increased from the customary one year to three, four, or even six 
years.** In Milwaukee, certainty of service is secured by substituting 
two jury wheels containing one thousand names each for the customary 
single wheel which may never be emptied. All juries are drawn from 
the first wheel until it has been exhausted, when the second is called 
into play and the first refilled. When the period for which the juror 
has been excused has expired, his name is returned to the wheel, from 
which it is certain to be drawn, although perhaps for a different court, 
at a future date. This divided wheel method has certain additional 
obvious advantages that should commend it to other jurisdictions. 

Challenges: Votr Dire Examination. As each case is called, the 
names of all jurors who are present and not already engaged are placed 
in a box, and the first twelve drawn are presented to the parties for 
examination and challenge.** Challenges are spoken of as to the array 
(entire panel) or to the polls (individual juror). The former are 
based upon some serious irregularity in the selection of the panel, 
and their sole result is to delay the case until a new panel is summoned. 
Challenges to the polls may be either peremptory (without cause 
stated) or for cause, such as bias, relationship, or dealings with the 
parties, knowledge of the material facts of the case, or a lack of some 
legal qualification for jury service. 

Perhaps no other single cause has had greater effect in bringing 
jury trial into disrepute than the abuse by counsel of the voir dire 
examination, which is the questioning of prospective jurors for the 
purpose of establishing grounds for challenge. Although the magni- 
tude of this abuse has been over-emphasized, extreme cases are entirely 
too frequent ;** and it is such cases that catch the public eye. Too 
frequently the questioning has no legitimate motive, but is purely for 
purpose of delay, or even to prevent the selection of really competent 
jurors. 

The last few years have witnessed a decided change in attitude 


to become acquainted with attorneys and parties in such a manner as to form 
likes and dislikes which may impair his efficiency as an impartial juror. 

“This is generally done by court rule rather than by statute. Milwaukee has 
adopted both the two-week period of service and the six-year exemption without 
handicapping the work of the jury commission in the least. 

* This is the standard method. Others are discussed below. 

“See Illinois Crime Survey (1929), p. 235; Kavanagh, The Criminal and His 
Allies (1928), p. 211; State v. Welch (1926), 121 Kan. 369, 374-5. 
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toward the proper degree of control by the judge. One of the first 
recommendations of the federal Board of Senior Circuit Judges was 
that the ‘‘examination .... shall be by the judge alone. If counsel 
on either side desires that additional matter be inquired into, he shall 
state the matter to the judge, and the judge, if the matter is proper, 
shall conduct the investigation.*7 Such had long been the practice in 
many jurisdictions, and with the prestige added by the support of 
Chief Justice Taft and the senior circuit judges it has been adopted 
rather widely by federal courts. Granted proper confidence in the 
judge, there is no reason why the rule should not meet every possible 
requirement ; and its efficiency cannot be doubted. But if any one is 
laboring under the illusion that this practice is about to become uni- 
versal in our American courts, let him look into the results that fol- 
lowed its suggestion by the judicial council of Kansas for the courts 
of that state.** Before such a change can come about, there must be 
a wholesale repeal of statutes, and also the development of an entirely 
new attitude toward the proper function of the judge in the conduct 
of a jury case. 

Many courts have adopted the practice of having the judge examine 
all prospective jurors, but allowing the counsel thereupon to ask such 
questions as may appear proper. This can be done without any change 
in the law, and its result is generally the same as under the rule sug- 
gested by the Board of Senior Circuit Judges. Chief Justice Powell 
states that in the Cleveland Court of Common Pleas, where this prac- 
tice has been followed for some years, the usual time in qualifying a 
jury is from five to ten minutes. Under such circumstances, no attorney 
feels justified in conducting a fishing expedition, if for no other reason 
than because the reaction of the jurors toward this type of conduct 
would place him at a disadvantage. If the attorneys for both parties 
are required to question a given juror or waive examination before pass- 
ing to another, an additional saving results in the elimination of the un- 
necessary repetition of questions. 

™ Recommendations of the Board of Senior Cireuit Judges, 1923 and 1924, 
published in 8 Jour. Amer. Jud. Soc, 92, and in 10 Amer. Bar. Assoc. Jour. 875. 

“ First Report (1927), pp. 15-16; Second Report (1928), p. 7. Even the trial 
court judges of the state objected to the adoption of such a rule, and the council 
thereupon concluded that ‘‘ perhaps if in each judicial district a procedure could 


be worked out that was adaptable to the peculiar conditions there existing, .... 


it would be better for that to be done than for any of the suggested rules to be 
promulgated.’’ 
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In the more important cases, particularly criminal prosecutions, each 
party is usually allowed a limited number of peremptory challenges. 
The common law practice was to present the jurors one at a time, re- 
quiring each to be accepted and sworn or challenged before the next 
was called. This was a very serious limitation upon the right of per- 
emptory challenge, for one could never tell but that the next to be 
called would be even less acceptable, particularly when the panel was 
exhausted and the court was forced to resort to talesmen.” Although 
many courts still follow this practice, it is a general rule today to 
secure twelve jurors unchallenged for cause before either party is 
ealled upon to exercise a peremptory challenge.” The court may 
ordinarily require the parties to exercise their challenges in any order 
it may see fit, although there is a growing tendency to require them to 
alternate, the plaintiff or prosecution challenging first. A more expe- 
ditious manner of handling peremptory challenges is provided by the 
modern struck jury, described below. 

Talesmen.“* If the panel appears likely to be exhausted without ob- 
taining a full jury, the court directs the summoning of talesmen, or 
emergency jurors who serve only for the particular case. At common 
law they were chosen by the sheriff, either from those present in court 
or from the county. Either practice renders it comparatively easy for 
interested and unscrupulous persons to get on juries, and although 
most jurisdictions still follow the common law practice, many now re- 
quire talesmen to be named by the judge or chosen in the same manner 
as regular veniremen. Since many courts serve an extensive territory, 
the use of the regular jury wheel necessarily causes a good deal of de- 
lay, and a few courts now substitute a special tales wheel containing the 
names of persons living within a short radius of the court house.“ 
Even under the best systems yet devised, the most that can be said is 
that the use of the talesmen is an evil to be avoided. Milwaukee had a 
striking illustration of this in an important murder case, a talesman 


"See below, note 41. 

“In Illinois, jurors must be passed upon and accepted in panels of four. Re- 
vised Statutes (1927), ¢. 78, s. 21. 

“The term ‘‘talesman’’ is often used incorrectly to designate any person called 
for jury service. Throughout this article it is used in the more restricted sense 
of a person summoned to fill a deficiency in a particular jury. 

“South Carolina, Code, 1922, I, p. 215; Iowa, Code, 1924, s. 10859 ff. Cf. State 
v. Dorsey (1915), 138 La. 410. Iowa allows the same names to be used over and 
over, which is a poor practice. 
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who was accepted as a ‘‘perfect juror’’ turning out to have been 
coached for the voir dire examination.** Perhaps the summoning of 
talesmen by the clerk or the jury judge by telephone, instead of draw- 
ing four or five names for each one required and allowing the sheriff 
or his deputy to select ‘‘those most easily located,’’ would remedy some 
existing evils. 

Swearing the Jury. When the final juror has been secured, the 
clerk swears all twelve at once, unless the court has followed the 
common law practice of swearing each juror as he is accepted. The 
jury is then ready to try the case. 

Struck Jury. Although in many states special juries are still pro- 
vided for by law, they are virtually never used.** To the antipathy 
of the bench for the expert juror and the prohibitive expense involved 
in summoning separate jurors for each case must be added the practical 
difficulties illustrated by Bruce v. Beall, where the specialists in 
‘iron and wire cables’’ summoned by the court ‘‘ were each. .. . found 
to have a good, valid reason to be excused from serving.’ In 
our search for expert fact-finders we are turning to commercial arbi- 
tration and administrative justice, which would seem to be the logical 
solution. 

The struck jury has been remodeled into a refined method of handling 
peremptory challenges, and in this form it is receiving wide acceptance. 
In the practice of the Baltimore Supreme Bench, twenty jurors are 
presented to the parties. The judge or clerk questions them, and if 
any are found disqualified they are replaced by others. Each party 
then strikes four from the list, and the twelve remaining are sworn 
to try the case.*® In many jurisdictions all juries are chosen in this 
manner ; elsewhere, as in Philadelphia, it is adopted at the request of 
either party. A fairer or more expeditious manner of handling per- 
emptory challenges would be hard to. devise, but as yet the plan does 
' Hedger v. The People (1910), 144 Wis. 279, 298-9. In Milwaukee, talesmen 
are drawn from the regular jury wheel. 


“ This was true also in England, where the struck jury was finally abolished by 
the Juries Act of 1922. The English special jury of today is one chosen in the 
regular manner from those possessing a certain amount of property. 

“100 Tenn. 573, 575 (1898). 

“Each party is given a list containing the twenty names and the striking is 
done in secret, the clerk striking additional names in case of duplication. Other 
courts conduct the striking in the same manner as peremptory challenges, the 
better practice being for the parties to strike alternately, the plaintiff first. 


oe 
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not appear to have been applied to the class of cases where the per- 
emptory challenge is of greatest importance, i. e., the trial of felonies. 

Another modern use of the struck jury, where its purpose is more 
akin to that of Blackstone’s day, is in the court of the justice of the 
peace. Since a jury is seldom required, no regular panel is in attend- 
ance, and until such time as the justice is authorized to borrow a jury 
from a neighboring court the only alternative seems to be to fall back 
upon common law methods. To prevent too great a degree of control 
from resting with the justice or the constable, it is commonly provided 
that the court shall present a list of some eighteen names to the parties, 
each of whom shall strike six, the remaining six being summoned as 
the jury for the case.*’ If talesmen are required, they are chosen in 
the same manner. Needless to say, the practice is not a satisfactory one. 


Ill. COURTS IN CITIES 


The most serious problems of judicial administration today are pe- 
culiarly city problems. This is particularly true of those centering 
about the jury system. It is in cities that the evils of the tales system, 
the defective functioning of the jury commission, and other deficiencies 
reach their height. This is needlessly so. The multi-judge court, when 
properly administered, is the most efficient court yet devised, and that 
this can be as true in relation to jury selection as to any other feature 
of court administration has been conclusively demonstrated in a num- 
ber of jurisdictions. But it is necessary to abandon what Chief Justice 
Taft describes as our policy of requiring each judge to paddle his own 
canoe, and to adopt in its stead a policy of inter-judge and inter- 
court codperation. 

One of the most efficient methods of handling juries in a large court 
is in use in the Cleveland Court of Common Pleas. Only 24 more 
jurors than are needed to give each judge a jury of twelve are sum- 
moned on a given venire. These names, close to 200 in all, are placed 
in a jury wheel in charge of the assignment commissioner. When a 
ease is called and sent to a given department for trial, 18 jurors, drawn 
from this wheel, accompany the parties.** The trial judge examines 

“ The size of juries in justices’ courts has quite commonly been reduced to six. 

“This court uses the master calendar system of assigning cases, but of course 
the same method of a pooled jury panel could be fitted to the standard system. 


For a description of the master calendar, see the writer’s article on ‘‘The Judicial 
Council Movement’’ in the November, 1928, issue of this Review. 
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these on their voir dire, counsel being permitted to ask additional ques- 
tions if they desire, and ineligible candidates are replaced by others. 
Each party then strikes three names, and the six whose services are 
not required return to the assembly room, their names being replaced 
in the wheel ready for the drawing of the next jury. If a jury is 
not secured from the first eighteen, additional names are drawn from 
the wheel. 

The Cleveland method has a number of very obvious advantages. 
Fewer jurors are needed, yet talesmen are almost unknown. Jury 
tampering in advance of the trial is next to impossible. As one 
jury retires to consider its verdict another is chosen for the trial 
of the next case. Justice Fritz, under a similar scheme in Milwaukee, 
has on several occasions had two juries out deliberating while still an- 
other was hearing evidence in a third case; and the writer understands 
that similar experiences are quite common in Baltimore. When Pre- 
siding Judge Ward, of the San Francisco Superior Court, copied the 
Cleveland plan in 1925, in an attempt to enable his court to catch up 
with its work, the results were so striking that the system was adopted 
on a permanent basis, and it is now provided for in the rules promul- 
gated by the judicial council.*® The writer knows of no instance in 
which this practice, once adopted, has been abandoned. 

Even without adopting the Cleveland plan, many of its benefits can 
be secured by a policy of codperation, each judge feeling free to call 
upon any other department when additional jurors are required. This 
is now the accepted practice in New York, Los Angeles, and a number 
of other jurisdictions, although its legality was in serious doubt in 
earlier years. The California Supreme Court held that ‘‘for the trial 
of causes’’ the various departments were distinct courts, and that the 
only way any given department could secure additional jurors was to 
summon talesmen in the regular manner.*° The Los Angeles courts, 
however, very sensibly refused to accept the decision as final and se- 
cured an amendment to the statutes authorizing the continuance of 

“Rule 25 (5), adopted August 1, 1928; continued as rule 24 (5), February 1, 
1929. The master calendar, together with the pooled jury, increased the efficiency 
of the court nearly fifty per cent. Judicial Council of California, Second Report 


(1929), pp. 36-7. The Chicago Municipal Court feels that at least $30,000 a year 


is saved through its pooled jury reserve as against a separate panel for each 
judge. 


” The People v. Compton (1901), 132 Cal. 484; The People v. Wong Bin (1903), 
139 Cal. 60. 
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their practice of codperation.*? Similar statutes have been adopted in 
many other jurisdictions, and a more sympathetic attitude on the part 
of many appellate courts has rendered them unnecessary in others.®? 
There would still seem to be some doubt as to the legality of such an 
interchange of jurors between distinct courts, rather than departments 
of the same court;** but in many jurisdictions this is likewise the 
established custom. 


In conelusion, it should be pointed out that anyone who makes a 
study of the methods of jury selection now in use will be struck by 
the fact that the greatest advance has been made in those jurisdictions 
where the courts have been free to exercise a fair amount of control by 
court rules, rather than in those where they are bound down by de- 
tailed statutory provisions. This is particularly true where the courts 
are so organized as to have an effective administrative head, and where 
they have had the assistance of the research and exchange of ideas made 
possible by a conference of judges or a judicial council. The attention 
now being devoted by the latter bodies to the problem of jury trial 
is encouraging.** The most recent proposal, emanating from Cali- 
fornia, is that the selection, returning, summoning, drawing, and im- 
paneling of jurors be regulated by rules adopted by the judicial 
eouncil.“> A provision to this effect in a bill presented to the legis- 


lature failed,®* but it may pass at a future date. In that event, we 
ean look to California for further refinements in our methods of 
jury selection. 


J. A. C. Grant. 
University of Wisconsin. 


Laws, 190E, p. 680. 

=<¢There is but one criminal court of Cook county. All the jurors properly 
drawn and summoned .... are eligible for service in any branch of the court 

. , and may be transferred from one branch to another as suits the convenience 
of the various branches of that court.’’ Winstrand v. The People (1904), 213 
Il. 72, 77. 

*®See 35 Corpus Juris 291, which states unqualifiedly that ‘‘it is error to 
transfer jurors from another court.’’ It appears, however, that there is little 
authority for this statement. 

“See especially the Second Report (1929) of the California council and the 
Second Report (1928) of the Rhode Island council. The latter devotes about 
one-half of its entire report to jury trial. 

™ Second Report (1929), p. 95. 

"Senate bill 84, as introduced. The bill passed, but the provision mentioned 
was dropped. 
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EDITED BY THOMAS H. REED 
University of Michigan 


Development of Newer County Functions. There has been a tend- 
ency in the United States for the state to assume functions which were 
formerly performed by counties. This may be seen in state institutions 
for the care of defective classes, as the deaf, dumb, blind, and insane. 
State systems of highways and state police systems have transferred 
in part the performance of these functions from county to state control. 
Other examples might be given. But as the state assumes the per- 
formance of some functions, newer activities are being undertaken and 
governmental services rendered by counties. 

County libraries are among the newer county functions. They were 
first authorized by law in Indiana in 1816; the territory of Wyoming 
also passed a county library law in 1886. There was, however, no 
appreciable development of book service for rural areas under either 
of these laws. County libraries were authorized in Ohio in 1898; in 
Wisconsin in 1901; in Oregon in 1903; and in California in 1909. By 
1925, county library laws had been passed in twenty-five other states,* 
although in some of these no libraries have actually been established. 
Since that time, county library laws have been passed in Arkansas and 
Nevada. While Oklahoma has no county library law, at least two 
counties are furnishing such service under a provision of the statutes 

* Alabama, California, Illinois, Indiana, Iowa, Kansas, Kentucky, Maryland, 
Michigan, Minnesota, Mississippi (only for certain counties), Missouri, Montana, 
Nebraska, New Jersey, North Carolina, Ohio, Oregon, Pennsylvania, South Caro- 
lina, South Dakota, Tennessee, Texas, Utah, Virginia, West Virginia, Wisconsin, and 
Wyoming. According to a bulletin published by the U. 8. Bureau of Education in 
1926, the number of libraries under county control having 3,000 volumes or over in 
1923 was as follows: California, 38; Washington, 2; Oregon, 2; Wyoming, 12; Utah, 
6; Montana, 7; Iowa, 1; Illinois, 1; Indiana, 8; Ohio, 5; Pennsylvania, 4; Massa- 
chusetts, 6 (law libraries); Connecticut, 2 (law libraries); New Jersey, 4; 
Maryland, 1; North Carolina, 1; South Carolina, 1; Tennessee, 1; Georgia, 1; 
Texas, 5. ‘‘Statistics of Public, Society, and School Libraries, 1923,’’ Bulletin, 
1926, No. 9, United States Bureau of Education. Also see William J. Hamilton, 


‘*County Library Laws in the United States,’’ 45 Library Journal 727 (1920); 
Harriet C. Long, County Library Service (1925). 
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which stipulates that ‘‘county commissioners may contract for other 
public purposes.’’ 

The authority to establish a county library is usually vested in the 
county board. In some eases the board may establish such a county 
library when it sees fit, while in others it can do so only upon petition 
of a certain number or per cent of the taxpayers. In some states, as 
New York, Nebraska, and Texas, the county board may establish a 
county library only after a favorable vote of the electorate upon the 
proposition. The laws in most states provide for the appointment of 
a county library board in ease a library is established; such boards, 
composed of three to nine members, are usually appointed by the county 
commissioners. In California, Montana, and Texas there is no county 
library board, the library being under the supervision and control of 
the county board. 

Most states provide not only for the establishment by the county of 
a library but also that such service may be secured by contract with an 
existing library in the county. While this method is optional in most 
eases, three states (Iowa, Michigan, and North Carolina) provide for 
county library service by this method only. 

The maintenance of hospitals has been a development of recent years 
in the field of county functions. Some provision for medical attention 
was early made in county almshouses. A number of almshouse hos- 
pitals date from the second quarter of the nineteenth century, and some 
of these have been made available to others than regular inmates. In 
1872 New York authorized county and other local authorities to pro- 
vide hospital treatment for indigent persons in existing hospitals; and 
in the same year California authorized boards of supervisors in each 
eounty to establish and maintain a county hospital.? 

A more general movement for county hospitals has developed since 
1900. County hospitals were authorized in Indiana in 1903 and in 
Iowa in 1909. Since that time they have been authorized in at least 
fifteen other states* By 1928, there were 489 county hospitals in the 

*N. Y. Laws, 1872, ch. 733; 1901, ch. 103; Kerr’s Consol. Laws of N. ¥. 
Ann., ch. 42, sec. 30; Kerr’s Codes of Calif., Pol. Code, sec. 4223. 

* Burns Ind. Stat., 1926, sec. 4363; Walter A. Dyer, ‘‘ Putting Character into 
Counties,’’ 30 World’s Work 604-609 (1913); Walter C. Nason, ‘‘Rural Hos- 
pitals,’’ U. S. Dept. of Agriculture, Farmer’s Bulletin, No. 1485. 

* Massachusetts, Pennsylvania, North Carolina, Kentucky, Michigan, Wisconsin, 


Minnesota, Missouri, Kansas, South Dakota, Colorado, Wyoming, Washington, Ore- 
gon, and Texas. 


| 
| 
He 
hg 
it 


136 THE AMERICAN POLITICAL SCIENCE REVIEW 


United States, with 62,231 beds, an increase of forty per cent over 1923. 
The largest numbers are: California, 57; Wisconsin, 55; and New 
York, 50. Indiana, Illinois, Michigan, Ohio, Pennsylvania, and New 
Jersey have from 20 to 22 county hospitals each. 

The maintenance of parks is another of the newer county functions. 
The first county park in the United States was established in Essex 
county, New Jersey, in 1895; county parks were next established in 
Hudson county, New Jersey, in 1903, and in Cook and DuPage coun- 
ties, Illinois, in 1915. Since that time the movement has spread until 
by 1928 there were about 45 such parks in the United States.® 

Various methods are used for controlling and supervising county 
parks. They may be under the control of the county board of super- 
visors, as in Los Angeles county, California, and Cook county, Illinois; 
they may be under an elected board, as in Clark county, Washington, 
and Santa Clara county, California; they are under the control of a 
board appointed by the county board in some cases, as in Erie county, 
New York, and Marathon county, Wisconsin; and in Essex, Hudson, 
and Union counties, New Jersey, they are under the control of a board 
appointed by the courts. Still other methods are used to govern and 
control parks. 

The methods used to finance county parks also show great variation. 
In some cases they are financed out of the general funds of the county ; 
in some states provision is made for a special tax levy for county parks; 
and in Rockingham county, North Carolina, they are supported by 
membership dues and contributions of interested citizens. 

Counties in Pennsylvania and Florida have been empowered to pro- 
vide recreation centers, playgrounds, gymnasiums, and swimming 

**<Hospital Service in the United States,’’ Journal of the American Medical 
Association, March 30, 1929. 


*In a study published by the U. S. Department of Labor in 1928 the following 
thirty-three counties were listed as having county parks: Bergen, Camden, Essex, 
Hudson, and Union counties, New Jersey; Berkeley county, West Virginia; Clark 
and Grays Harbor counties, Washington; Clatsop county, Oregon; Cook and 
DuPage counties, Illinois; Erie and Westchester counties, New York; Guilford 
and Rockingham counties, North Carolina; Harris and Tarrant counties, Texas; 
Henry county, Indiana; Humboldt, Kern, Los Angeles, Orange, and Santa Clara 
counties, California; Jackson, Muskegon, and Wayne counties, Michigan; Jackson 
county, Missouri; Marathon and Milwaukee counties, Wisconsin; Orange county, 
Florida; Pueblo county, Colorado; and Ramsay county, Minnesota. Converse 
county, Wyoming, had a park which was acquired by gift rather than purchase, 
as in the case of the other county parks listed above. Twelve other counties were 
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pools.’ Following the World War, counties have been given the power 
in several states to construct memorials, armories, and public buildings 
in memory of the men who lost their lives. In Nebraska, counties may 
expend money for the purchase of sites and the erection of monuments 
or markers for the purpose of identifying places of local historic inter- 
est.® 

Counties in a few states have now been authorized to establish and 
maintain airports. Among the states which empower counties to as- 
sume this new function are Pennsylvania, Michigan, Indiana, North 
Carolina, Texas, Wyoming, Idaho, and California.® 


Laws authorizing counties to carry out county or regional plans, or to 
cooperate in the development of such plans, have been passed in Ohio, 
Michigan, Wisconsin, Illinois, and California2® At least six counties 
in the United States now have county plans in effect. The chief pur- 
pose thus far seems to be the control of land subdivision.“ 

County aid to agricultural interests has been given in various ways, 
and new methods have been developed in recent years. From early 
in the nineteenth century, county fairs began to be held, and with the 
aid of county and state funds they became familiar and important 
institutions. In later years the character and influence of these fairs 
have declined; in some states public funds have been discontinued; 
and in many places the local fairs have been abandoned. Farmers’ 
institutes, of a more definitely educational character, were begun in 


Illinois and Iowa about 1870 and have since been established in other 
states. 


reported as having parks in 1928, but the data were not sufficient to include in 
the report. ‘‘Park Recreation Areas in the United States,’’ Bulletin of the 
United States Bureau of Labor Statistics, No. 462 (Washington, 1928). 

* Pa. Stat. Complete to 1920, sees. 15, 822-15 ff.; Fla. Cum. Stat., 1925, ch. 32A. 

*Comp. Stat. of Neb., 1922, secs. 6812-16. 

*Pa. Stat., Supp., 1928, sees. 460—A1—A5; Public Acts Mich., 1927, p. 372; 
Sess. Laws Wyo., 1927, p. 74; Codes and Gen. Laws Calif., Supp. 1925-27, sec. 4056 
¢; Burns. Ind. Stat., 1926, vol. 2, secs. 3838 ff.; Public Laws N. C., 1929, p. 64; 
Sess. Laws Idaho, 1929, ch. 106; Texas Laws, 1929, p. 614. 

* Page’s Ohio Code, vol. 1, sec. 4366-13; Laws of Wis., 1925, ch. 438; ébid., 
1927, ch. 375; Public Acts Mich., 1927, No. 260; IU. Sess. Laws, 1929, p. 308; 
Calif. Stat. and Amendments to the Codes, 1929, ch. 838. 

"5 City Planning 177 (1929). DuPage county, Illinois; Glynn county, Georgia; 
Kenosha county, Wisconsin; Lucas county, Ohio; Santa Barbara county, California ; 
and Wayne county, Michigan. 
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Giving aid to needy farmers to enable them to secure seed grain and 
feed is new a county function in a few states. Counties in North Da- 
kota were authorized in 1909 to aid needy farmers in securing seed 
grain. This is done where the crops for any preceding year have been 
a total or partial failure by reason of drouth, hail, or other cause. Ap- 
plicants must sign an agreement to pay the amount of cost of any grain 
furnished.** Similar laws have been passed in Minnesota, Montana, 
and Kansas."* 

An important and widespread recent movement for the improvement 
of agriculture has been through trained county farm agents and 
bureaus. These are maintained with the codperation of the U. S. De- 
partment of Agriculture, state agricultural colleges, county authori- 
ties, and voluntary associations. Begun in 1904 in the Southern states, 
and in the Northern states some years later, by 1914 there were more 
than nine hundred county advisors. In 1909, Mississippi authorized 
county boards to make grants of money for such county advisors; New 
York and North Dakota followed in 1912; and similar action has been 
taken in many other states.** 

The Smith-Lever Extension Act of 1914 provided larger funds from 
the United States, and placed the work on a more systematic basis. By 
1924, county farm advisors were operating in 2,084 counties, in all of 
the states—five states, Connecticut, Delaware, Maine, Maryland, and 
New Hampshire, having these agents in every county. County agents 
are chosen through the joint action of state agricultural colleges and 
county advisory committees. About a third of the cost comes from the 
United States, a fourth from state funds, about thirty per cent from 
counties, and the balance from fees of local associations and other 
sources. 

In some states the statutes merely authorize the county board to give 
aid to such organizations in case it sees fit. Thus in Missouri the county 
eourt, ‘‘for the purpose of promoting the public welfare by assisting in 
the general betterment of farm and home practices and conditions,’’ 
may appropriate out of the general funds of the county such sums as 

™ Comp. Laws of N. D., 1913, vol. 1, secs. 3471-3490. Amended at the special 
session of 1918. 

* Supp. Minn. Stat., 1917, sec. 745-4; Rev. Codes Mont., 1921, vol. 1, secs. 
4640-4679; Laws of Kas., 1927, ch. 174. 

“M. C. Burritt, The County Agent and the Farm Bureau (New York, 1922) ; 
William A. Lloyd, ‘‘County Agricultural Agent Work under the Smith-Lever Act, 
1914-1924,’’ U. 8. Dept. of Agriculture, Mise. Circular, No. 59 (1926). 
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it may deem proper for the support of any farm organization.* In 
other states, however, the giving of the aid is mandatory. Thus in 
Kansas, boards of county commissioners must contribute not less than 
$1,200 a year to assist in the payment of the salary of the county agri- 
cultural agent and the expenses of the farm bureau in counties where 
such a bureau is organized having a membership of twenty-five per cent 
of the bona fide farmers of the county, or as many as 250 members.** 

New activities have been developed in the field of older functions. 
In the field of charities and corrections may be mentioned specialized 
child welfare work, mothers’ pensions, and blind pensions. The 
first mothers’ pension laws were passed in Illinois and Missouri 
in 1911, and by 1927, laws providing for such pensions had been passed 
in forty-two states.’ In several states a part or all of the funds are 
provided by the state, but in eight states all is paid by the county, and 
a part in several others. Boards of county commissioners in Kansas 
may by unanimous vote pay a monthly pension to any persons who are 
disabled from performing manual labor and whose parents or relatives 
are not financially able to care for them.7* Wisconsin, by act of 1925, 
authorized county boards, by a two-thirds vote, to establish old-age 
pensions.’* 

Developments in the field of county health administration are county 
nurses and full-time county health departments. Since the first full- 
time county health department was established in 1911 (Yakima 
county, Washington), the movement has continued until on January 1, 
1926, there were 307 departments of this nature. The states having the 
largest number of counties with full-time health departments were 
Alabama, Georgia, North Carolina, and Ohio. The movement has made 
the greatest progress in the Southern states.?° 

The county is tending to become a more important unit in educa- 
tional administration. This may be seen in the increased use of the 
county unit system of school administration since 1900. By 1927, 
eleven states were classed as having the strong county unit type of 

* Supp. to Mo. Stat., 1927, p. 781. 


* Rev. Stat. of Kas., 1923, sec. 2-601. Cf. Burns Ind. Stat., 1926, sees. 7045 
ff.; Mason’s Minn. Stat., 1927, vol. 1, sec. 668. 

"Grace Abbott ‘‘Standards of Rural Child Welfare,’’ Proceedings of 54th 
Annual Conference of Social Work, p. 30 (1927). 

* Rev. Stat. of Kas., 1923, see. 19-244 ff. 

* Laws of Wis., 1925, ch. 121. 

” The County Health Unit (Milbank Memorial Fund, 1927). 
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school administration; eight others were classed as having the weak 
county unit form; and three others were referred to as having made 
‘*feeble beginnings’’ in county unit organization.”* 

County high schools and county schools for special types of instruc- 
tion are maintained in more than half of the states, including a num- 
ber of states in addition to those where the general public school system 
is based on the county unit. County high schools are authorized most 
commonly in the Western and Southern states. More than a hundred 
county normal schools are reported in Michigan, Ohio, and Wisconsin. 
County schools of agriculture and domestic economy were organized in 
Wisconsin in 1901; and since that time they have been authorized in 
Minnesota, Michigan, California, New Jersey, North Dakota, North 
Carolina, and Mississippi. Seven of the fourteen counties in Massa- 
chusetts maintain training schools for juvenile delinquents. Minne- 
sota has authorized such schools in counties of over 33,000 population ; 
Missouri for Jackson county ; and Pennsylvania has authorized county 
commissioners to establish such schools for children under the care 
of the juvenile court.”” 

It may thus be seen that new functions are being developed by coun- 
ties to replace those which are being taken over by the state. In general, 
the newer functions seem to relate more to local affairs—to questions in 
which the people of the locality are primarily concerned—rather than 
to services performed by the county as an agent of the state. The de- 
velopment of this type of function indicates that the county will con- 
tinue as a significant unit of local government. 


M. KNEIER. 
University of Nebraska. 


Boston and Suffolk County. The problem of city and county in the 
United States seems to assume in certain quarters the impregnability 
of a Verdun defying the determined assaults of city councillors, county 
commissioners, and state legislatures. This is true of the knotted and 
gnarled relationships of Boston and Suffolk county. Boston is the lion 
of Suffolk county and pays more than the lion’s share of expenses. 


™ Benjamin J. Burris, The County Unit System, How Organized and Adminis- 
tered (1924); Julian E. Butterworth, ‘‘ Types of Educational Control in the United 
States,’’ 15 Journal of Educational Research 349 (1927). 

= Gen. Laws Mass., 1921, ch. 77; Mason’s Minn. Stat., 1927, sec. 8649; Rev. 
Stat. Mo., 1919, see. 13802; Pa. Stat. Complete to 1920, sec. 13417. 


NOTES ON RURAL LOCAL GOVERNMENT 141 


Suffolk county also includes the cities of Chelsea and Revere and the 
town of Winthrop. A century ago, Suffolk county contained Boston 
and the town of Chelsea. But in 1846 North Chelsea was set off from 
Chelsea. In 1852 one part of North Chelsea became the town of Win- 
throp, and in 1871 the remainder of North Chelsea became Revere, now 
a city in itself. Chelsea, Revere, and Winthrop cover approximately 
seventeen per cent of the county area. In 1920 they contained about 
ten per cent of the total population? The mayor and city council of 
Boston serve as the county commissioners of Suffolk county, and Bos- 
ton, not without much grumbling, bears the burden of all county ex- 
penses. The resultant pulling at cross purposes between Boston, Chel- 
sea, Revere, and Winthrop is a recurrent phenomenon. 

The root of this evil lies in the legislative acts of 1821 and 1831. By 
action of the General Court in 1821 it was provided: ‘‘That the town 
of Chelsea shall continue to be a part of the county of Suffolk... . ex- 
cepting that the town of Chelsea shall not be liable to taxation for any 
county purposes, until the legislature shall otherwise order.’’? Ten 
years later, in 1831, the legislature stipulated that the connection be- 
tween Boston and Chelsea should continue if Chelsea would release to 
Boston its interest and estate in county property.* In pursuance of 
this act, all county property was deeded by Chelsea to Boston. As a 
return for this cession of property rights, Chelsea has considered her- 
self freed by contract from Suffolk county taxes. 

Boston seemed to have the best of the bargain in 1831, but time has 
proved that Chelsea by no means exchanged her birthright for a mess 
of pottage. The valuation of Chelsea at the time was so small that her 
proportionate share of county expenses would have been slight. In 
1830 the valuation of Boston was ‘‘$60,698,200, and that of Chelsea 
was .... $244,261, making the difference in valuation so great that if 
Chelsea had at that time been required to pay its share of the county 
expenses, which amounted to $15,338 net, it would not have equalled 
$100.’"* But as county expenditures mounted and the valuation of 
Chelsea increased, Boston became more and more disgruntled with the 
arrangement. The town of Chelsea became the cities of Chelsea and 
Revere and the town of Winthrop. These governmental units in Suf- 


* John Koren, Boston 1822 to 1922, p. 189. 

*Mass., Special Laws (1821), ch. 109, sec. 1. 

* Ibid. (1831), ch. 65, see. 1. 

*Mass., Legislative Docwments (1914), House No. 2090, p. 9. 
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folk county no longer constituted such a small part of the total valua- 
tion as to make their share of county expenditures a mere bagatelle. 
Whereas in 1831 Boston contained more than ninety-nine per cent of the 
total valuation of Suffolk county, in 1921 Boston could muster less than 
ninety-five per cent of the county valuation.’ County expenses, which 
totaled $15,338 in 1831, called in 1929 for a budget of $3,675,519. 
Henry Parkman Jr., a member of the Boston city council, estimated 
in March, 1929, that the present arrangement had cost the city of 
Boston since 1831 approximately $2,500,000, which would have been 
the equitable share of Chelsea, Revere, and Winthrop in county 
expenses.® 

Boston has often attempted to lighten this onerous burden. In the 
1929 session a resolution was submitted to the General Court provid- 
ing: ‘‘That an unpaid special commission ... . investigate the question 
of the equitable apportionment of expenses of Suffolk county, includ- 
ing the question of the advisability of changing the boundary of the 
counties of Suffolk and Middlesex so that Suffolk county shall include 
only the city of Boston and that the cities of Chelsea and Revere and 
the town of Winthrop shall be included in Middlesex county.’” But 
this effort to investigate the local city-county problem was unfortu- 
nately defeated in committee by Mayor Cassassa of Revere. The crea- 
tion of co-terminous boundaries for the city of Boston and the county 
of Suffolk would be a great advance. It would eliminate the constant 
friction now resulting from the conflicting interests of Boston, Chelsea, 
Revere, and Winthrop. 

The existing situation is a labyrinth, with intricacies and complexi- 
ties at every turn. The mayor and city council of Boston act as a 
Suffolk county commission, with certain exceptions. In Chelsea, the 
laying out of highways and other similar duties of county commis- 
sioners are performed by the board of aldermen of Chelsea. In Revere 
and Winthrop, these same duties are performed by the county commis- 
sioners of Middlesex county.* One of the most curious anomalies is 
the fact that Boston pays yearly as part of the county budget for the 
maintenance of the Chelsea police court; while Chelsea derives the 
* John Koren, Boston 1822 to 1922, p. 189. 


*This statement was made in an address to the Boston League of Women 
Voters. 


* Mass., Legislative Doowments (1929), Senate No. 201. 
*Mass., General Laws (1921), ch. 34, sec. 4. 
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revenue from the fines. This situation has been characterized by a 
prominent Boston official as ‘‘awfully funny.’’ 

A plan was suggested in the past to have a county commission made 
up of the city council of Boston ex-officio plus two county commissioners 
each from Chelsea and Revere and one from Winthrop. In return for 
this representation, Chelsea, Revere, and Winthrop were to pay their 
fair share of county expenses.® Such a plan would be highly agreeable 
to Boston, since the Hub would have a very safe majority in the county 
commission and would pay only a proportionate share of county ex- 
penses. But the city fathers of Revere maintain that they should pay 
a fair share of county expenses only on condition that a standard county 
government is set up for Suffolk county. Under the general laws of 
the state, ‘‘no more than one of the county commissioners and associ- 
ate commissioners shall be chosen from the same city or town.’”° Such 
a county organization, if established in Suffolk county, would under- 
mine the control of county patronage by Boston politicians. 

The situation remains deadlocked. So great is the force of tradi- 
tion and the interplay of local interest that a solution of the relation 
between Boston and Suffolk county seems as remote as the unification 
of the Boston metropolitan area into a Greater Boston. Expound at 
length, if you will, on the creation of co-terminous boundaries for Bos- 
ton and Suffolk county, on city-county consolidation, or a federated 
plan of city-county consolidation. All these are theories, so far as 
Boston and Suffolk county are concerned. It is a condition, not a 
theory, that controls. 


ArTHuR W. BRoMaGE. 
University of Michigan. 


*Mass., Legislative Docwments (1914), House No. 2090, Exhibits F and G. 
*” Mass., General Laws (1921), ch. 54, sec. 158. 
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FOREIGN GOVERNMENTS AND POLITICS 


EDITED BY WALTER J. SHEPARD 
Ohio State University 


The Constitutional Crisis in Austria. Constitutionalism, in Aus- 
tria, is not a new slogan. It was a phrase to conjure with during the 
entire lifetime of Francis Joseph, though in practice the whole history 
of the country down to the revolution of 1918 was its virtual negation.” 
Only in the latter days of the monarchy, when the scepter passed from 
the hands of Francis Joseph to the inexperienced young emperor Karl, 
was a modicum of popular expression allowed to supplant the personal 
autocracy of the sovereign. The old Austria passed out of existence in 
1918 without the successful implantation of a régime of liberal legality 
in any of its parts. 

The young Austrian Republic, coming into existence in the hour of 
the Empire’s dissolution, thus inherited a legacy of unconstitutional 
government, and only the solidity of socialist and clerical party organi- 
zation, bred of the stress and strain of clashing conceptions of the social 
order, gave support to the government in the days when social revolu- 
tion swept almost to the doors of Vienna. It was under such circum- 
stances that Austria entered, in 1918, upon the way of constitutional- 
ism and sought, through her provisional instruments of government, to 
avoid the autocratic excesses of the past and avert the impending perils 
of a proletarian dictatorship. 

In a series of revolutionary pronouncements and decisions of her 
provisional assembly, she discarded, under socialist leadership, the arbi- 
trary régime attendant on the monarchy, and, establishing a unitary 
democratic republic with far-reaching local self-government as a step- 
ping-stone toward union with Germany, inaugurated a régime of un- 
questioned parliamentary supremacy, strict ministerial responsibility, 
virtual executive impotence, and extensive socialization.* Such was 
the first, and spontaneous, reaction to the fact of liberation. 


*Cf. Joseph Redlich, Emperor Francis Joseph, pp. 536-539. 
* Cf. ibid., Austrian War Government, pp. 136-164. 


*Cf. Hans Kelsen, Die Verfassungsgesetze der Republik Deutsch-Ocsterreich, 
(1919). 
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After the veto on Austro-German union there came, in 1920, a 
period of reaction characterized by provincial separatism, parliamen- 
tary impotence, fiscal inflation, and general disillusionment. In this 
stage setting the final constitution was elaborated by provincial con- 
ferences and enacted, almost without change, by a paralytic constituent 
assembly.* That instrument abandoned unitarism in favor of the 
federal framework, in part to avoid the preponderance of socialist 
Vienna over a clerical countryside and thus to stalemate socialization ; 
in part to erect a barrier to the eventual integration of Austria into the 
German Reich. It further deliberately instituted a bicameral legis- 
lative structure to represent the nation in the Nationalrat, and the 
provinces, proportionately to their population, in the Bundesrat. As 
chief of state, it created a federal president, elected by the chambers, 
and with less authority and far less prestige than the president of 
France. It markedly decentralized local government, giving the federal 


authorities neither fiscal nor administrative control over most aspects ‘ 


of provincial life. Finally, it placed in the hands of the constitutional 
court, composed of professional judges of conservative temperament, 
the ultimate power of surveillance over the spheres of federal and 
provincial authority. All told, the constitution represented a far-reach- 
ing modification of the régime which the Social Democrats, after the 
revolution, had hoped to bring about in Austria; yet it rectified most 
of the major errors of Habsburg misrule. 

Nine years of experience under the constitution have sufficed to 
throw light on the trend and incidence of its operation and to make 
clear its defects. The sanguine hopes of the Social Democrats that, 
after the 1920 elections, they would be able to command the necessary 
majorities to run the government single-handedly were destined to 
prove an illusion, and the coalition of non-socialist parties (Christian 
Socialists, Pan-Germans, and Agrarians) has maintained an undis- 
puted control of the federal structure since the constitution went into 
effect. Despite the appreciable growth of the Social Democratic party 
revealed by the parliamentary elections of 1923 and 1927, the federal 
constitution has been continuously utilized by successive bourgeois 
coalitions as an instrument of party domination to exclude the Social 
Democrats from all participation in the federal government.® 

*Cf. ébid. For an English translation, ef. McBain and Rogers, The New Consti- 
tutions of Europe, pp. 256-306. 

* The status of the parties may be seen from the following table [see next page]: 


is 
iv 
ry 
2 


a 


ro" 39 


146 THE AMERICAN POLITICAL SCIENCE REVIEW 


The initial effect of the constitution in operation was, irrespective 
of what the intentions of its framers may have been, to accentuate pro- 
vincial separatism, particularly in 1921, when the efforts of the indi- 
vidual provinces to break away from the federal union and annex them- 
selves to Germany as individual territories challenged the authority of 
the federal government and were stopped only by Allied pressure and 
the insistence of Chancellor Schober.* Political separatism once 
checked, the next evidences of over-federalization were the studied 
efforts of the provinces to evade all fiscal or administrative control over 
their expenditures—a situation which markedly curtailed the efficacy 
of the measures devised at Geneva for Austria’s financial salvation. 
What profit drastically to curtail federal expenditure in any stabiliza- 
tion program if the provincial budgets merely took on the burdens cast 
off by the federal treasury? [The result of three years’ unhappy ex- 
perience along this line was the summoning of the Landerkonferenz of 
1925, which succeeded in devising a limited measure of audit controls 
over provincial expenditure. | Plainly, the allocation of authority be- 
tween the federation and the provinces under the 1920 constitution was 
breaking down. It took formal amendment to accomplish this reform, 
and even the staunchest supporters of the federal system were forced 
to acknowledge that the distribution of functions was at fault because of 
giving too much authority to the privincial governments.’ Apart, how- 
ever, from this formal modification of the fundamental law essential 
to the carrying out of the financial reconstruction program, no further 
amendment took place. By 1926, provincial separatism had been cured 


_ by a sound currency and appropriate administrative controls and had 


PARTY 1919 1920 1923 1927 
7 6 9 
Christian Socialist ................. 69 85 82 73 
26 21 12 12 
Social Democrat ...............0000+ 72 66 69 71 


At the elections of 1927 the Social Democrats polled 1,534,088 votes, or 42.3 
per cent; the combined governmental parties 1,983,323, or 54.5 per cent. The Aus- 
trian Communist group polled 16,181 or 0.4 per cent. Cf. Statistische Nachrichten, 
June, 1927. It was estimated in 1928 that the municipal elections indicated a 
general gain of 3 per cent over the percentages of 1927 for the Social Democrats, 
with marked increases in Vienna, Salzburg, and Carinthia. Cf. Bulletin Périodique 
de la Presse Autrichienne, No. 189, May 17, 1929. 

*Cf. M. W. Graham, New Governments of Central Europe, pp. 187-191. 


"Of. Bulletin Périodique de la Presse Autrichienne, No. 164, September 10. 
1925. 
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ceased to be a problem. If anything, the tide had begun to flow in the, 
other direction—that of centralization—in the hope that a unitary, or 
at least more integrated, state might be less costly to administer.* 

The second effect of constitutional operation was to reveal to a large 
group of Austrians of all shades of religious and political opinion that 
the federal structure devised in 1920 from a domestic standpoint to 
‘‘neutralize’’ socialist Vienna was, as had been intended by a group of 
its framers, a basic obstacle to the realization of Austro-German union. 
After Locarno, and after Germany’s admission to the League of Na- 
tions, the imminent political dangers attaching to any attempt at An- 
schluss began to lessen, and there arose the possibility of working to- 
ward that objective by a policy of codperative action on both sides of 
the frontier. Forthwith there came into being a full-fledged movement 
for Ausgleichung, for the assimilation of Austrian to German legisla- 
tion, for identical judicial procedure and codes, for analogous adminis- 
trative action, for parallel governmental policy. Through 1926, 1927, 
and 1928 the movement was confined to the legislative and administra- 
tive fields. By 1929 it had gained ground to the point where open 
advocacy of constitutional change in the interest of Ausgleichung sup- 
planted the milder forms of the Anschluss movement. To revamp the 
Austrian instrument more Germanorum became the order of the day.*® 

A third and most significant outworking of the constitution was the 
functioning of the courts under it. Leaving aside matters of civil 
and administrative justice, where no acute controversy arose, and con- 
sidering merely the processes of criminal justice, it is apparent that 
a large part of the Austrian citizenry regarded the judiciary as the 
final bastion of conservatism, tending at times to safeguard too well 
the rights of property at the expense of human rights and to render 
political decisions. The manifestly outraged sentiments of the Vien- 
nese throngs after the political decision in the famous Schattendorf 
trial? gave forceful expression to a feeling long latent that both 

*Such was the objective of financial legislation proposed in May, 1928, by 
Finance Minister Kienbock with a view to federal supervision of provincial finan- 
cial administration. According to the socialist Arbeiterzeitung, June 8, 1928, such 
legislation would tend to make Austria a unitary state, while the Neues Wiener 
Tageblatt, May 31, 1928, openly declared that ‘‘the economic necessities of today 
condemn an onerous and cumbrous federalism.’’ 

*Cf. Bulletin Périodique de la Presse Autrichienne, No. 192, February 26, 1929. 

* This trial of Hungarian individuals accused of shooting workers in a Schutz- 
bund parade at Schattendorf, in Burgenland, resulted in their acquittal, July 15, 
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judges and juries were distinctly amenable to governmental, i.e., cleri- 
eal, pressure, and that the laboring elements in the republic could not 
expect even-handed justice under the existing judiciary. The record 
of the parliamentary inquest into the burning of the Vienna court- 
house is studded with references to the overwhelming conviction of 
large masses of the public that there existed a Justizkrise! Plainly, 
the public mistrust of the machinery of justice was among the many 
factors giving rise in Austria to the system of private political armies, 
socialist and conservative, as the readiest means of self-help in the 
event of a breakdown of the existing allocation of power or of the 
guarantees of legality. 

The final factor in precipitating a constitutional crisis was the 
growth of socialism. The Social Democratic party, organized and 
disciplined for years on the German model, had made its appeal, both 
in 1919 and 1920, on a strictly orthodox Marxian conception of so- 
cialism, essentially untainted by Continental revisionism and uncolored 
by British experience. The chastening received in the year of reaction, 
1920, led the party to seek for victory through closer organization and 
through municipal contests, while the gains in 1923 led it to the belief 
that it might shortly make a bid for power. By 1926, the party, learn- 
ing from the experience of British Labor, saw a basic need for re- 
ordering its fundamental principles and broadening the scope of its 
appeal. Hence, in its noteworthy Linz program,” it pled for the ac- 
cession of intellectuals, of women, of the lesser bourgeoisie, to its ranks, 
irrespective of creed or confession, on the basis of class codperation. 
It realized no small gains.** Thereafter its continued successes in 
municipal elections began to alarm the conservative elements, which 
forthwith took up the ideology and program of fascism and built up 


1927. The rioting which followed immediately thereafter in Vienna was poig- 
nantly characterized by the Arbeiterzeitung, July 15, 1927: ‘‘. . . . if the work- 
ing class distrusts justice, it means the end of the established order. The bourgeois 
world is always warning against civil war. But this revolting acquittal of in- 
dividuals who have killed workers and because they have killed workers—is it not 
in itself civil war? We warn everyone that when such an injustice as that of 
yesterday is committed, only grave evils will be harvested from it.’’ 

"Cf. Bulletin Périodique de la.Presse Autrichienne, No. 183, August 13, 1927, 
and Arbeiterzeitung, July 27, 1927. 

"Cf. New York Times, November 5, 1926, for the details of the Linz pro- 
gram, characterized as ‘‘ bristling with a recognition of political realities.’’ 

* Cf. note 5, supra. 
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a conservative militia, hoping by these means to stave off the day of 
government by a single-handed socialist majority. This naturally p 
voked counter-organization by the socialists. 

It is immaterial here to attempt to detect or legitimate by chronology 
the first-born among the private armies, Catholic and socialist, by 
which Austria is now plagued. Defenders of the socialist militia, the 
Republikanischer Schutzbund,* point to this group as the nuclear 
element in the dissolving imperial armies which worked for the es- 
tablishment of republicanism, democracy, and socialization in the eriti- 
eal days of 1918, and which, especially since the riots of 1927, has 
been the safeguard of republican institutions in general and of the 
laboring elements in particular against every form of reaction or ex- 
tremism, Right or Left. Protagonists of the Heimwehr,* or clerical- 
conservative militia, point out that its activities are sanctioned by the 
wholly defensive réle it played during the revolution in 1918 in main- 
taining law and order in the provinces and protecting the bourgeoisie 
against menacing social upheaval, and that it is now the principal 
mainstay of sobriety and authority against the excesses of dogmatic 
Austro-marxism as exemplified in ‘‘red’’ Vienna. Regardless of their 
origin or their initial program, the two armies joined issue squarely 
and became the extra-legal and extra-constitutional machinery of group 
pressure through which to influence governmental policy and effect 
fundamental change. The Schutzbund proclaimed its mission to be 
that of protecting the social democracy of Vienna and the supremacy 
of the parliamentary republic against impending fascism, while the 
Heimwehr, borrowing the cheap histrionics of Italian squadrism, set 
its face like a flint against socialism, enunciated a program intended to 
undo at a stroke the gains of a decade of parliamentary democracy, 
and called for a march on Vienna to evict the Marxists by force.** 

“The objectives of the Schutzbund, as a purely defensive body to withstand 
fascist provocation, are outlined in Arbeiterzeitung, November 2, 1927. 

* An excellent survey of the Heimwehr movement is given in the Newes Wiener 
Journal, November 8, 1927. In the words of the Wiener Neuste Nachrichten, De- 
cember 8, 1927, the Heimwehr is ‘‘a popular anti-marxist movement against the 
terror of the Social Democratic party.’’ Cf. also ‘‘ Austria, Quo Vadis?’’, Central 
European Observer, vol. 7, p. 479, Aug. 30, 1929. 

*In an address on April 7, 1929, Herr Pfrimer, a prominent Heimwehr leader, 


e* 


pronounced for the suppression of the parliamentary régime and the constitution ,~ 


and for a march on Vienna to accomplish this, arms in hand. Similarly, Herr 
Steidle, the nominal head of the Heimwehr, declared on April 14, 1929: ‘‘If our 
economic and political life is in danger, I have the right to consider the constitution, 
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In advocating this essentially anti-parliamentary program, the Heim- 
wehr had the support of monarchist, clerical, and agrarian elements 
in Austria, of monarchist and national socialist groups in both Hun- 
gary and Bavaria, and at least the benevolent sympathy of the German 
Stahlhelm, while its coffers were filled by Austrian industrialists and 
German nationalist leaders. On the other hand, the Schutzbund ob- 
tained assurances of codperation from socialists in neighboring coun- 
tries and the cordial collaboration of the German Republican Reichs- 
banner group. 
_That the existence of these jealous rival forces, pitted against each 
other and threatening civil war, made the task of the federal govern- 
ment extremely difficult is obvious, and for the last two years the gov- 
ernment has, of necessity, walked warily. In April, 1929, Chancellor 
Seipel, sensing that the Heimwehr, which he had unofficially sponsored, 
was becoming a Frankenstein beyond the power of party control, 
strategically withdrew from the scene and left to his successor, Herr 
Streeruwitz, the delicate task of putting the political machinery once 
more in order by dealing vigorously with the problem of the private 
armies and enacting constitutional reforms. This the new chancellor 
was unable to do. The work of reconciling the chasmic differences be- 
tween armed factions proved impossible, and Herr Streeruwitz, apart 
from accomplishing some minor judicial reforms and legislative re- 
touching, did nothing more by way of constitutional reconstruction than 
to listen to the demands of the coalition parties.’ When Herr Steidle 
set September 29 as the date for the march on Vienna and the Bauern- 
bund, of which Streeruwitz was a member, joined the Heimwehr en 
bloc, the Streeruwitz government gave up the ghost. Obviously, a 
more energetic governmental policy was needed if the existing con- 
stitutional order was not to efface itself silently. At this juncture, 
Herr Schober, who was known to all as an exemplar of law, order, 
and constitutionality, assumed the chancellorship on a program of 
immediate constitutional revision and social reconciliation. 

The new chancellor was as good as his word. Calling upon his 
official advisers to bring forth their projects in short order, he presented 


which is impotent, as of less value and to suppress it by any means whatsoever. 
We consciously invoke for our people the case of force majeure.’’ Cf. Arbeiter- 
zeitung, April 10, 18, 1929. 

* On the general movement for constitutional reform, ef, Hans Kelsen, ‘‘ Der 
Drang zur Verfassungsreform,’’ Neue Freie Presse, October 6, 1929, pp. 6-7. 
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to the Nationalrat on October 18,1929, three bills embodying the gist 
of the reforms demanded by the government parties and pled for their 
prompt discussion and enactment2* After debate on first reading, 
the proposals were referred to the Constitutional Commission on Oc- 
tober 23. It, in turn, delegated detailed discussion to a sub-committee of 
eight, representing all parties, which deliberated from October 28 to 
November 8. The product of its discussions being far from complete, 
intricate negotiations were undertaken by Schober with Dr. Robert 
Danneberg as spokesman for the Social Democratic opposition. These 
were completed by November 13 and the bills returned to the com- 
mittee. After further amendment, they were reported to the National- 
rat, which voted them on December 7, 1929. 

In the program officially put forward by Schober and his colleagues 
much that was serious and important was mixed with the trivial and 
politically absurd. Members of the clerical group did not scruple to 
include among their demands proposals which they knew would be 
gall and wormwood to the Social Democrats in the Nationalrat.** When, 
however, the proposals are sifted and viewed objectively, they fall into 
four categories dealing, respectively, with executive, legislative, and 
judicial institutions and with local governmental functions. 

/ Decidedly foremost among Schober’s proposals were those intended 
to change the presidency from the colorless and inconspicuous position 
which it occupied under the instrument of 1920 to that of a vigorous 
executive. In this the strictly constitutional question very quickly be- 
came overlaid with considerations from the Ausgletchung policy, and 
it may be said that, on the whole, the proposals have tended consciously 
to assimilate the position of Dr. Miklas to that of Von Hindenburg.” 

“For a detailed enumeration of Schober’s proposals, ef. Berliner Tageblatt, 
October 19, 1929, morning edition, p. 4. 

* These included restoration of titles of nobility, prohibition of cremation of 
the dead, censorship over printed matter, theaters, and cinemas, ‘‘and a host of 
other statutory disabilities which apply to members of the socialist party alone.’’ 


Cf. London Times, October 23, 1929, p. 15, «. 5. These failed of final enactment. 
New York Times, December 7, 1929, p. 6, ¢. 3. 


* The propositions regarding the presidency put forward by the Pan-German 
party at Salzburg in 1920, by the Christian Socialists at intervals since the be- 
ginning of 1928, and by the Landbund in a memorandum to Chancellor Streeruwitz 
on August 31, 1929, were, in the main, accepted and utilized by Schober, with the 
exception of the proposal to give the executive the right to declare martial law 
in individual provinces. Cf. Wiener Neuste Nachrichten, August 28, 1929, and 
New York Times, December 7, 1929. 
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First of all, a change in the method of election, from choice by the 
federal assembly to election by direct vote of the people, was proposed, 
along with a six-year, in lieu of the existing four-year, term. Ini- 
tially, it was proposed that in ease no candidate received a majority, 
the choice should be made by the revamped legislative bodies, sitting 
in joint session, from the three candidates receiving the largest number 
of votes. In the end, however, a decision was reached to permit a run- 
off election as in Germany, thus indicating a triumph for the policy 
of Ausgleichung.** Second, it was proposed markedly to extend presi- 
dential authority by endowing the chief executive with (a) the power 
of naming and dismissing ministers, (b) the power to convoke the 
chambers twice yearly and to dissolve them on occasion, but only once 
for the same cause, (c) the formal command of the army, and (d) 
the right to issue emergency ordinances having the force of law. While 
the other modifications encountered no opposition, the ordinance power, 
strongly reminiscent of the odious Article 14 of the imperial constitu- 
tion, at first evoked strong socialist resistance. After the Schober- 
Danneberg negotiations, however, the Social Democrats agreed to give 
the president, in consultation with a permanent parliamentary com- 
mission representative of all parties, ordinance powers subject to sub- 
sequent ratification by Parliament.** The net effect of these changes 
was to strengthen the arm of the executive, to place the Austrian 
presidency on a par with that of Germany, Poland, and Czechoslovakia, 
and to retrieve, after a decade of disillusionment, the naive error 
of supposing that a strong executive necessarily implies autocracy.”* 

™ Neue Freie Presse, December 1, 1929. 

™ London Times, November 19, 1929, p. 16, c. 3. It will be recalled that this 
was, in substance, the actual procedure by Chancellors Seipel and Ramek on 


financial matters during the period of Austria’s financial reconstruction. Cf. M. 
W. Graham, New Governments of Central Europe, p. 194. 

* This error, a psychological backwash of the experience of a number of coun- 
tries with the abuse of executive power in time of war and a part of the legacy 
of misrule inherited in common by the post-war succession states, went furthest 
in Poland, where Pilsudski’s coup d’état of 1926 forced a strengthening of the 
executive along much the same lines as those mentioned above. Czechoslovakia and 
Finland both avoided the mistake, but it took the brief dictatorship of M. Volde- 
maras in Lithuania to revamp executive authority there. In Latvia, with a strong- 
er presidency from the start, no such need has been felt, while in Esthonia the 
fusion of actual with titular executive authority (there being no president) solves 
the problem. In Jugoslavia, necessity forced resort to a benevolent royal dic- 
tatorship to retrieve the deficiencies in executive power; in Hungary, the impo- 
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which a strengthening of the executive ive involves was a i curtail- 
ment of the powers and prerogatives of Parliament. In proposing to 
take away from that body the power to choose the titular executive, 
to determine its own time of meeting and prorogation, and, in the case 
of the ordinance power, a part of its legislative activity, much was 
done to reduce the exalted position in which Parliament was left in 
1920. But Schober’s proposals went further. He proposed to restrict 
the general parliamentary immunities to avoid in the future the re- 
currence of abuses of the past ten years, particularly through editorial 
utterances. In relation to the Nationalrat, he proposed to modify the 
electoral system by raising the voting age from twenty to twenty-one, 
the age of eligibility to twenty-nine, leaving unchanged the system of 
proportional representation, but introducing compulsory voting.** Re- 
garding the Bundesrat there had been much greater discontent.** The 
proposals made by Schober contemplated reduction of its membership 
on the territorial basis from 52 to 18—thereby conforming to the two 
members per canton basis of the Swiss Council of States—and in addi- 
tion transforming it into a body of a largely functional and corporative 
character,”® representing social classes*? and having much greater 


tence of the presidency, under the short-lived Karolyi régime, was one of the 
reasons for its downfall. The dictatorships of Kun and Horthy followed. 

™ Here Schober fell far short of Heimwehr expectations. It had been the mini- 
mum hope of the Heimwehr leaders (1) to reduce the parliamentary seats from 165 \% 
to 120, thereby making a smaller number of seats essential to the gaining of a 7 
parliamentary majority, and (2) greatly to increase the number of constituencies 
as a means of breaking the force of socialist party organization. Their maxi- 
mum program called for the institution of a legislative system ‘‘on the lines of 
the Italian régime.’’ London Times, September 9, 1929. The Pan-German party 
openly proposed the adoption of the German definite-qucta, indefinite-number 
system—largely in the interest of Ausgleichung. Neue Freie Presse, September 
28, 1929. 

“Complaint of the futility of the Bundesrat had long been made a 
on the ground that it was a mere shadow of the Nationalrat and that the mem- 
bers of both houses were controlled by the party executives. It stood neither for 
distinctive provincial representation nor in juxtaposition to the Nationalrat. It 
was largely on this score that the Bundesrat was thought superfluous. Cf. Franz 
Winkler, ‘‘ Fort mit dem Bundesrat,’’ Newes Wiener Journal, September 29, 1929, 
p. 3. 

*On October 14, 1929, Herr Sechumy, Schober’s minister of the interior, out- 
lined the government’s proposals as adding to the Bundesrat 12 representatives 
of agricultural proprietors and workers, 9 representatives of commerce, business, 
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weight and authority in the government. No effort was made to reduce 
the scope of its legislative activity, and it may be safely assumed that 
no attenuation of federal legislative power was intended. The project 
._was, however, apparently sidetracked in committee, and it appears at 
this writing (December 24, 1929) that in the end the revamping of 
the Bundesrat was dropped. The much-heralded corporative state 

‘ appears to be still a prospect, and not yet a reality. 

That the judiciary did not come in for a more thorough retouching 
is attributable to one of the minor reforms of the Streeruwitz régime, 
namely, the provision for retiring and pensioning a large number of 
professional judges and the delegating of much judicial routine previ- 
ously performed by them to younger technical, but not professional, 
assistants.2* The government proposals aimed at narrowing the scope 
of the jury system, particularly as regards press, slander, and political 
offenses—a point to which the Social Democrats strenuously objected, 
then reluctantly yielded—and at reorganizing the constitutional and 
administrative courts, delimiting their competence more carefully, sim- 
plifying appeals from the lower administrative tribunals, particularly 
from Vienna, and changing their personnel to introduce more bureau- 
cratic elements.”® 

In the field of administration and local government, two proposals 
eventuated, one with regard to the governments of the individual lands 
and industry, 9 of workers and private enterprises, 3 from the bureaucracy, and 


3 from the liberal professions. Cf. Berliner Tageblatt, October 14, 1929, p. 2, e. 
2-3. 

The sincerity of the federalist doctrine sponsored by Mgr. Seipel and his 
Christian Socialist followers seems open to some question, inasmuch as their sudden 
advocacy of the corporative state is without precedent—save in Spain and Italy. 
It is true that since 1919 there have not been lacking in Austria those who would 
have liked to see the Bundesrat either supplanted or supplemented by a national 
economic council such as exists in Germany. The Schober proposal seems, para- 
doxically enough, to have been a mixture of German socialism and Italo-Spanish 
corporativism, grafted on to a truncated federal structure. The obvious reduction 
of proletarian representation in such a body needs no comment, and is indic- 
ative of the effort to forestall impending Social Democratic control in certain 
quarters by corporativism, today a much stronger control mechanism than the 
federal structure meekly accepted by the strong socialist minority in the Con- 
stituent Assembly in 1920. Cf. Ignatz Seipel, Die Kampf wm die oesterreichische 
Verfasswng, Vienna, 1929. 

*Cf. Central European Observer, vol. 7, p. 409, July 26, 1929. 


*Cf. London Times, October 23, 1929, and Neue Freie Presse, December 1, 
1929, p. 9. 
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or provinces, and the other with reference to the status of Vienna. In 
the interests of economy, simplification—a definitely anti-federalist, 
centralist tendency—and party control, it was proposed that the pro- 
vincial governments and diets both be reduced in size.*® To such pro- 
posal, save as its incidence might be adverse to specific party represen- 
tation, no serious objection in principle was made. A tightening of 
fiscal and administrative control was the complementary measure, 
provincial finances being subjected to the federal Rechnungshof. 

As regards Vienna, with a third of the country’s population, the 
situation was different. To reduce the capital city from the status 
of an autonomous province of the federation to that of a mere muniec- 
ipality was tantamount to forcing the Social Democrats to civil war ;** 
hence such a move was destined to have scant fruition. Two definite 
changes were, however, made in the status of Vienna. The first con- 
cerned Viennese finances, it being a logical corollary of the extension 
of financial control over the provinces that Vienna, hitherto utterly 
exempted, must come definitely under federal audit control, but noth- 
ing more. The second dealt with the police. This was placed under 
federal control, a proposition galling to the Social Democrats** but in 
the end reluctantly accepted by them.** In the future, apparently, 
there is to be permitted no such conflict of authority between the mu- 
nicipal security officers and a national gendarmerie as was partially re- 
sponsible for the bloodshed during the Vienna riots of 1927. Should 
some future day witness a Social Democratic government in office, the 
power to control the police throughout the country would be a privilege 
not to be lightly spurned by the present opposition party. 

“Dr. Stumpf, Landeshauptmann of the Tyrol, declared himself in full agree- 
ment with such provisions. Neues Wiener Journal, October 25, 1929. 

™ Professor Hans Kelsen held that a demotion of Vienna would in reality force 
a total revision of the constitution, under different procedure from that con- 
templated by Schober. Cf. ‘‘Die Grundziige der Verfassungsreform,’’ Neue Freie 
Presse, October 20, 1929. Actually, the proposals of Schober did not go so far; 
hence the ordinary procedure for partial revision sufficed. Cf. K. W. Heininger, 
‘*Wien in der Bundesverfassungsnovelle,’’ Neue Freie Presse, October 27, 1929, 
pp. 7-8. 

: “ Cf. Karl Renner, ‘‘ Der Schlag der daneben ging,’’ Sozialistische Monatshefte, 
vol. 69, pp. 880-884, October, 1929. 

"A violent critique of the socialists for their acquiescence is contained in 
‘The Austrian Bourgeoisie’s Move toward a Fascist Dictatorship and the Tasks 


of the Proletarian Counter-Attack, The Communist International, vol. 6, pp. 
957-964, November 1, 1929, 
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The last basic reform projected dealt with education. In 1919, when 
nationalization was the dominant theme in governmental policy, the 
Christian Socialists turned federalist on educational matters, hoping 
thereby to safeguard, through provincial enactments, the spiritual 
and cultural training of youth from the malign influences of socialism. 
By 1924, Chancellor Seipel injected the issue of nationalization of 
education into politics, in the hope of extending clerical control over 
education, and, being rebuffed, disappeared for a time from the po- 
litical seene. The ardor of the cleric bested the politician in him and 
made his move at that time premature. In 1929, Schober considered 
the time propitious and sponsored the addition of education to the 
administrative functions of the federal government.** Quite apart 
from the merits of the matter from the standpoint of the respective 
parties, it is obvious that the proposal, along with the assumption by 
the federal government of the functions of a police system, markedly 
alters the territorial distribution of powers and breaks still further 
away from the balance of provincial and federal authority attempted 
in 1920. 

Basically, the reforms, on the whole, give evidence of a backward 
swing of the pendulum from extreme federalization, as from extreme 
dilution of executive authority, toward a centralization of functions 
in a vigorous head of the state. It is in the interest of the corporative, 
as of the socialist, state to break away from the rigid territorial tram- 
mels, the multiplicity of governmental areas which a federal democracy 
imposes, but it does not appear that a complete departure from the 
norms established in 1920 is now possible. Socialism is too strong, 
too deeply intrenched, too temperate in its program, too rapidly grow- 
ing, to be swept aside in favor of a new variety of Austro-fascism. It 
is only where party organization is lax, where the constitutional root- 
age is most shallow, that the corporative state is easily implanted, and 
in Austria social democracy is not a phantom thing. On the other 
hand, the play of military forces in Austrian politics is not necessarily 
at an end. All that can be said at present is that Herr Schober has 

“The Pan-German party considers federal control of educational policy es- 
sential to break down provincialism and maintain a Great-German culture. The 
Ausgleichung movement is very marked here, and is divorced from, and above, re- 
ligious considerations. ‘‘The freedom of the schools,’’ declared a prominent party 
leader, ‘‘is for us a point in our program on which we cannot yield. We are 


not fighting against socialist schools merely to make possible a clerical school 
system.’’ Neue Freie Presse, November 10, 1929, p. 9, ¢. 2. 
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made an honest and well-meaning endeavor to reconcile widely dif- 
fering interests within the confines of legality, and that, with a view 
to stabilizing Austria’s international position, he has, for the moment 
at least, found for the Danubian republic a new basis of constitutional 
equilibrium intermediate between the extreme federalist position of 
1920 and the demands for a future unitary fascist or socialist common- 
wealth. In so doing, he has brought much water to the mill of the 
Ausgleichung movement. But he has not sacrificed democracy, nor 
overthrown Parliament, nor laid aside the guarantees of legality and 
majority rule which for Austria are indissolubly associated with the 
republican revolution. 


MALBONE W. GRAHAM, JR. 


University of California at Los Angeles. 
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NEWS AND NOTES 


PERSONAL AND MISCELLANEOUS 
Compiled by the Managing Editor 


Mr. William B. Cook, of New York City, has donated the sum of 
$200,000 to the University of Michigan for a lecture foundation on 
American political institutions. The first series of lectures will be 
delivered early in 1930 by the Hon. Charles E. Hughes. 


Mr. F. A. Bland, lecturer in public administration at the University 
of Sydney, delivered a course of lectures at the University of Michigan 
during the week of November 3. 


Mr. George Young, formerly of the British diplomatic service, and 
recently a lecturer at the Williamstown Institute of Politics, delivered 


lectures during November at Michigan, Illinois, Wisconsin, and other 
Middle Western universities. 


Professor Joseph P. Harris has completed the field work in connec- 
tion with his study of election administration and is again in residence 
at the University of Wisconsin. 


Dr. H. W. Dodds, editor of the National Municipal Review, has been 
named chairman of the Mercer county (New Jersey) planning commis- 
sion, and also a member of the joint legislative committee of New Jersey 


to study the problems of metropolitan government as it exists in several 
regions of the state. 


Professor Pitman B. Potter, of the University of Wisconsin, has 
been granted leave of absence for one year, during which time he will 
conduct a lecture course and a seminar on international organization 


at the Institut Universitaire des Hautes Etudes Internationales at 
Geneva. 


Mr. Stuart Lewis, professor of government in the New Jersey Law 
School and author of various books on government and politics, died 
in Newark, New Jersey, on November 14. 


Miss Nesha Isaacs has resigned as instructor in political science at 
the University of Cincinnati, and Mr. Roger V. Shumate, of the Uni- 
versity of California, has been appointed to succeed her. 
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Mr. Thomas C. Clark, of Canton, Ohio, has been appointed to an 
instructorship in political science at Princeton University. 


Mr. Bruce Smith and his staff from the National Institute of Public 
Administration have completed their survey of the Chicago police 
department and have lately been engaged in introducing the proposed 
changes aimed at a reorganization of the force. 


Professor John M. Gaus, of the University of Wisconsin, will de- 
vote half of his time during the second semester and the whole of the 
summer to a survey of research in administration, under the auspices 


of the Social Science Research Council’s advisory committee on ad- 
ministration. 


In a series of public lectures at Columbia University outlining the 
progress of the past quarter-century in academic and scientific re- 
search, the lecture on the subject of government was delivered, on 
December 19, by Professor Howard L. McBain. 


Dr. John Garland Pollard, professor of Virginia government and 
constitutional law and dean of the Marshall-Wythe School of Govern- 
ment and Citizenship in the College of William and Mary, was elected 
governor of Virginia on November 6. Dr. Pollard expects to return 
to the College when his term as governor expires, February 1, 1934. 
Dr. James E. Pate has been promoted from associate professor to pro- 
fessor of political science and acting head of the department. 


Dr. Charles E. Martin, professor of international law and head of 
the department of political science at the University of Washington, 
is traveling in the Orient as Carnegie Endowment visiting professor 
of international relations, accredited to the universities of Japan and 
China. He attended the conference of the Institute of Pacific Relations 
at Kyoto, Japan. After completing a tour of China, he will go to the 
Philippine Islands and Australasia, and thence to Seattle, where he 
will arrive at the end of March. 


Professor Charles E. Merriam, of the University of Chicago, has been 
appointed a member of President Hoover’s commission to study social 
changes and trends in the United States. The other members are 
Professors Wesley C. Mitchell of Columbia University, Howard W. 
Odum of the University of North Carolina, and W. F. Ogburn of 
the University of Chicago, and Mr. Shelby Harrison of the Russell 
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Sage Foundation. It is expected that the investigation will continue 
through a period of at least two years. 


The survey and audit of the New Jersey state government, which 
the National Institute of Public Administration was engaged last 
April to make, is nearing completion. Within a short time, a com- 
prehensive report on audit and finance will be submitted to Governor 
Larson and the special legislative committee, covering the adminis- 
trative structure and methods and the condition of the state’s finances. 


Some of the preliminary findings have already been published by 
newspapers. 


The development committee of the board of trustees of Northwestern 
University has authorized President Scott to announce a six and one- 
half million dollar program for new law professorships, new law build- 
ings, and the introduction of new methods of law teaching. The primary 
objective will be a new emphasis upon the connections between law 
and social science—indeed, as President Scott has put it, to make the 
lawyer a social scientist. 


Political science as a discipline is represented on the Commission 
on Direction of the Investigation of History and Other Social Studies 
in the Schools, sponsored by the American Historical Association, by 
Dr. Charles A. Beard and Professor Charles E. Merriam. Dr. Beard is 
a member of the advisory committee on objectives, and Professor John 
A. Fairlie of the advisory committee on public relations. 


In memory of Mrs. Clara H. Ueland, an effective pioneer worker in 
the cause of woman suffrage in Minnesota and the Northwest, a group 
of friends have established the Clara Ueland Memorial Fellowship 
for the graduate study of government and citizenship at the University 
of Minnesota. The fellowship, which is open to recent women gradu- 
ates of American colleges and universities, and carries a stipend of 
$500 for the academic year, with exemption from fees, will be avail- 
able for the first time in 1930-31. 


At the 1930 session of the Institute of Statesmanship held at Rollins 
College January 6-11, a conference group on the making of public opin- 
ion was led by Professor Harold R. Bruce, of Dartmouth College; a 
second, on efforts to control public opinion, by Professor Clyde L. King, 
of the University of Pennsylvania; a third, on the psychology of pub- 
lie opinion, by Professor H. D. Lasswell, of the University of Chicago; 
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and a fourth, on public opinion and the control of political processes, 
by Professor Lindsay Rogers, of Columbia University. Various lec- 
tures and general conferences dealt with the same main theme. 


Professor Henry V. Hubbard, of the faculty of landscape architec- 
ture at Harvard University, has been named as the first incumbent 
of the new Charles D. Norton chair of regional planning in that in- 
stitution. Professor Hubbard is chief editor of City Planning, the 
official magazine of the profession, and a member of the firm of Olm- 
sted Brothers, landscape architects and city planners. The degree of 
master in city planning, lately authorized by the Harvard Corporation, 
is the first of its kind to be offered by an American university. Three 
research projects, as to the height of buildings, the density of resi- 
dential distribution, and the legal aspects of municipal airports, have 
been undertaken by the new School of City Planning. These investiga- 
tions are being carried on, respectively, by Mr. George B. Ford, past 
president of the American City Planning Institute, Dr. Robert Whit- 
tem, present president of the Institute, and Mr. Frank B. Williams, 
author of The Law of City Planning and Zoning. 


The fifth session of the Institute of International Relations was held 
at Mission Inn, Riverside, California, on December 8-13. In addition 
to numerous lectures and general conferences, there were round tables 
on "atin American relations, the Orient, modern Russia and the Far 
East, international law and government, mandates, labor and inter- 
national policies, resident immigrant problems, and the university pro- 
gram and foreign students. The director of the Institute is Professor 
Karl C. Leebrick, now of Syracuse University. 


The seventh session of the Geneva School of International Studies, 
Alfred Zimmern, director, will open on July 14 and continue until the 
meeting of the League of Nations Assembly in September. It will be 
supplemented, as usual, by a period of lectures and conferences 
throughout the session of the Assembly. Two series of lectures are 
carried on simultaneously during the eight-week session, one in English 
and the other in French; and the general subjects to be treated in suc- 
cessive weeks include the problem of raw materials, European-Ameri- 
can economic relations, Islam in the post-war world, the British tradi- 
tion of government and its extension overseas, and the development of 
parliamentary institutions in Central Europe. Inquiries may be ad- 
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dressed to the School’s American office at 218 Madison Avenue, New 
York City. 


Yale University has made plans for an annual conference on inter- 
national relations to be held at the University for the next three years 
through the generosity of Mr. Chester D. Pugsley, of Peekskill, N.Y. 
The leader of the conference will regularly be the visiting professor 
of political science. To obtain at least two points of view, one other 
person will be invited to head the conference. Leading authorities 
and scholars in the field of international affairs will be invited to par- 
ticipate. The program for the first conference will probably be con- 
cerned with Anglo-American relations, with particular reference to 
naval disarmament and the freedom of the seas. 


Under the terms of the will of Judge Edwin B. Parker, a member of 
the Mixed Claims Commission, who died in Washington last November, 
a graduate school of international affairs, to be affiliated with one of 
the local educational institutions, will be established in Washington in 
the near future. Justice Harlan F. Stone is named chairman of the 
board of supervising trustees. The purpose of the school, as stated 
in the will, is ‘‘to teach high-minded young men of proved character 
and ability subjects calculated to equip them to render practical serv- 


ice of a high order to the United States government in its foreign re- 
lations.”’ 


Harvard University has announced the establishment of an Institute 
of Comparative Law, under the directorship of Dr. Josef Redlich, Fair- 
child professor of comparative law. The object of the new organiza- 
tion, in addition to giving advanced students an opportunity to study 
the legal systems of other countries, is to promote investigations bear- 
ing upon future legal reforms in the United States. ‘‘It is not an 


_aecident,’’ says the announcement, ‘‘that comparative law, after dec- 


ades of quiescence, is taking on new life in this country. If we are to 
proceed wisely in creative juristic activity in the complex society of to- 
day, we must study scientifically the legal materials of the whole world. 
The Harvard Law School library on Continental and South American 
law is remarkably complete and will offer facilities to the student 
which will exceed the opportunities offered at any other school.”’ 


Completion of plans for a research building to house the new Insti- 
tute of Law at the Johns Hopkins University for scientific study of the 
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effects of laws on society was announced some time ago by President 
Ames of the University. The building is the gift of an anonymous 
donor, who provided $450,000 for its erection and maintenance. Al- 
though the Institute was established only a year and a half ago, several 
investigations of widespread social importance, some being carried out 
in codperation with outside agencies, are well advanced. One, an 
investigation into the causes for the delays, expenses, and uncertainty of 
litigation in our civil courts, will shortly become national in scope. A 
national advisory committee to aid in the work of the Institute has 
been formed. 


A gift of $400,000 in securities has been made to the Harvard Law 
School by Mr. Chester D. Pugsley, of Peekskill, N.Y., to provide 
graduate scholarships in international law for students from all na- 
tions of the world. The income of the trust, as stated in the deed, 
‘‘shall be applied annually for the maintenance of such number of 
graduate scholarships in international law at the Harvard Law School 
as there shall be from time to time nations of the world with which the 
United States of America has diplomatic relations, including, however, 
as nations, for the purpose hereof, the United States of America, the 
British self-governing dominions, and India, one of said scholarships 
to be available for a citizen or subject of each such nation.’’ Sixty 
scholarships of $400 each will be available at first, and the income 
which is not used will be allowed to accumulate until the amount of 
each award has been increased to $2,000. At that time, scholarships 
for this amount will be given. 


The fifth annual report of the Social Science Research Council shows 
important developments during the past year. Of these, most outstand- 
ing is the re-definition of Council objectives. The conviction has been 
growing for some time that the responsibilities of a national body like 
the Council are wider than the sifting of research projects and the add- 
ing to existing research of what, after all, can at best be a very small 
stream of Council-finaneed investigations. At the Hanover conference 
in August, 1929, the central issue was the re-definition of Council ob- 
jectives. There was general agreement as to the desirability of viewing 
the facilitation of social research more widely; it was, in fact, felt 
that, while still keeping concrete research central, the Council might 
through a variety of activities actually do more to stimulate effective 
investigations through a program of planning and codrdination, in- 
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cluding many supplementary, supporting aspects of the general prob- 
lem of social research, than if it confined itself more exclusively to 
planning and financing a series of investigations. The following defi- 
nition of the scope of Council objectives was accordingly approved, and 
initial steps were taken to put certain aspects of the comprehensive 
program into operation: (a) improvement of research organization, 
through strengthening and codrdinating existing research institutions; 
(b) development of personnel, through recruitment and training, but 
especially through enhancement of the attractiveness of research 
careers; (c) enlargement, improvement, and preservation of materials; 
(d) improvement of research methods; (e) facilitation of the dis- 
semination of materials, methods, and results of investigations; (f) 
facilitation of research work, through aid given in the prosecution of 
projects of research by grants-in-aid and other direct and indirect 
means; and (g) development of fuller public appreciation of the sig- 
nificance of the social sciences. In general, the reorientation of ob- 
jectives has been in the direction of use of existing university and other 
institutions for research rather than in that of an ad hoc organization 
for each piece of research; and, in general, of the indirect, rather than 
the direct, method of stimulation. Other developments have been the 
addition of a president, in the person of Professor Edwin B. Wilson, 
and of a permanent secretary, in that of Mr. Robert S. Lynd. Close 
codperation has been established with the national government in 
planning for important work. A new series of fellowships for Southern 
students has been established through the generosity of the Julius 
Rosenwald Fund. Two regional committees have been established, one 
on the Pacific Coast and one in the South, to keep the Council in 
closer touch with these areas. R. T. C. 


A Social Science Research Building dedicated at the University of 
Chicago on December 16 and 17, 1929, will house the research activities 
of the departments of philosophy, sociology, anthropology, history, 
economies, political science, and the school of social service administra- 
tion. It will also provide accommodations for the six social science 
journals published by the University of Chicago Press, i.e., the Amert- 
can Journal of Sociology, the Journal of Political Economy, the Inter- 
national Journal of Ethics, the University Journal of Business, the 
Social Service Review, and the Journal of Modern History. The build- 
ing was designed and will be used for research purposes exclusively. 
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It contains four seminar rooms, one lecture room, an extensive statisti- 
eal laboratory, an anthropological laboratory, a personality laboratory, 
and numerous studies and workrooms in which will be prosecuted the 
various investigations supported by the Local Community Research 
Committee. The dedication ceremonies were attended by Sir William 
Beveridge, director of the London School of Economies and Political 
Science, Professor Albrecht Mendelssohn-Bartholdy, of the University 
of Hamburg, Professor Célestin Bouglé of the Sorbonne, and repre- 
sentatives of seven university social science councils. Papers were read 
by the foreign delegates; also by Professor Wesley C. Mitchell, of Co- 
lumbia University, on ‘‘The Function of Research in the Social 
Sciences ;’’ Dr. John C. Merriam, president of the Carnegie Institution, 
on ‘‘Significance of the Border Area between Natural and Social 
Sciences ;’’ Dr. Milton C. Winternitz, dean of the Yale Medical School, 
on ‘‘Research in the Medical and Social Sciences;’’ Dr. Harold G. 
Moulton, president of the Brookings Institution, on ‘‘Codperation in 
Social Science Research ;’’ Professor Franz Boas, Columbia University, 
on ‘‘Some Problems of Methodology in the Social Sciences;’’ Mr. 
Beardsley Ruml, director of the Spelman Fund, on ‘‘ Recent Trends in 
the Social Sciences ;’’ and Professor C. Judson Herrick, of the Univer- 
sity of Chicago, on ‘‘ The Scientific Study of Man and the Humanities.’’ 
Dedication ceremonies were concluded at the Autumn Convocation, at 


which the address was given by Dr. Edwin B. Wilson, president of the 
Social Science Research Council. 


Mr. Luther Gulick, of the National Institute of Public Administra- 
tion, has been retained by the New York State Commission on Old Age 
Security to organize and direct its research work. This commission 
was appointed jointly by the legislature and the governor at the close 
of the 1929 session of the legislature; and the act providing for it re- 
quires it not only to study the problem of old age pensions, but to deal 
with the institutional provision for the aged, particularly through dis- 
trict infirmaries. The research work of the Commission has been organ- 
ized under the following heads: (1) Review of legislation, including 
an analysis of American and European old age assistance legislation, 
the history of the New York State poor law, and an examination of 
the pension surveys of state commissions, especially in Pennsylvania, 
Massachusetts, and California. (2) An examination of public and 
private retirement systems, including national, state, municipal, and 
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industrial pension plans covering citizens of the state of New York. 
(3) A study of self-preservation for old age security through insurance, 
savings, investments, and family relationships. (4) A survey of insti- 
tutional provision for the aged, particularly through public homes and 
hospitals and through private homes. (5) An examination of public 
and private relief to the aged in their homes. As a part of this study, 
special surveys have been made, particularly in the cities of the state, 
to determine the number of individuals and the amount spent for out- 
door relief through all organized charitable groups, including denomi- 
national and other charities. Special attention is being devoted to the 
aged who are receiving assistance through soldiers’ relief, blind relief, 
mothers’ pensions, and through peddlers’ licenses in New York City. 
(6) A special census of the aged to determine their economic and social 
status, following the general schedule used in the famous census of the 
aged in Massachusetts, is being made in four townships in Otsego 
county, which has been selected as a sample rural community. Unlike 
the Massachusetts study and the National Civic Federation study, this 
census of the aged is based, not on voters’ lists, or a sampling process, 
but on visits to all of the homes in the geographic areas selected. It is 
thus a true census. Similar studies on the basis of selected blocks are 
being made in New York City, Buffalo, Geneva, Canton, Schenectady, 
Ithaea, Saratoga Springs, Troy, and Aurora by advanced students of 
colleges and universities, under the supervision of professors of 
economies, sociology, and government. It will be the purpose of this 
study to determine how many individuals there are in the sample rural 
and urban communities selected who may qualify for old age assistance 
as to age, as to means, and as to family connections. (7) With the 
aid of a special appropriation from the Spelman Fund of New York, 
the Commission is undertaking a survey of the age distribution of those 
gainfully employed in the state of New York. The Associated In- 
dustries of New York State is codperating in this part of the project. 
The study will include likewise an age distribution of new employees 
and an age distribution of separations, the object being to furnish 
factual information with regard to the age factor in industry. <A 
special effort will be made to classify the material by new industries 
and old industries, by hand industries and highly mechanized indus- 
tries, and by light manufacture and heavy manufacture. It is expected 
that the Commission will report to the legislature early in 1930. 
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The University of California has recently announced plans for the 
expansion of its program in graduate training and research in public 
administration, for which purpose there has been set aside for the 
first six years (in addition to existing expenditures) a minimum sum 
of $262,000, of which $182,000 has been contributed by the Rockefeller 
Foundation and $80,000 by the University of California. It is pro- 
posed ‘‘to develop and expand the facilities at the University of Cali- 
fornia so that there may be applied to the important problems of 
government administration the organized intellectual resources of the 
University, codrdinated into carefully considered programs of library 
development, investigation, research, publication, and instruction, in 
order to understand and make known to students, officials, and the 
public the underlying principles and practices of government adminis- 
tration which seem to accomplish the most efficient and desirable re- 
sults; and best to prepare future government officials for effective 
public service.’’ The announcement states the following objectives: 
(1) To collect, classify, and make available the existing materials and 
information which are required for an understanding of the varied 
work of government; to publish bibliographies, guides, and manuals, 
so that faculty, students, and officials may compare, correlate, and 
interpret existing knowledge pertaining to public administration. (2) 
To develop systematically through the various existing departments 
of the University a continuous and codrdinated program of com- 
parative field investigations concerning the administrative structure for 
the performance of government work; the actual practices and methods 
used; and the interrelations between different governmental units. 
(3) To bring about codrdination of research among departments inter- 
ested in special government fields. (4) To establish and conduct ecare- 
fully planned coéperative programs of research in those fields of public 
administration not now fully developed by the University: such as, 
the administration of criminal justice, the administration of civil 
justice, various phases of city and regional planning, and police ad- 
ministration. (5) To encourage, develop, and maintain research con- 
cerning the fundamental principles of public administration and its 
relationship to the legislative, judicial, and executive branches of 
government. (6) To cooperate with the civic organizations, bureaus 
of government research, leagues of municipalities, public officials, and 
individuals in securing or giving information, making investigations, 
and conducting research. (7) To publish the results of investigation 
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and research in public administration. (8) To prepare teaching ma- 
terial based upon investigations and research. (9) To establish a co- 
ordinated graduate curriculum of upper division and graduate in- 
struction, so that mature specialists in fields which are found in both 
governmental and private work may obtain a knowledge of the peculi- 
arities of the specialty as applied to government, its relationship to 
other governmental functions, and to the supervisory and controlling 
agencies of general administrative structure. (10) To introduce new 
courses in fields of public administration not fully covered by existing 
instruction. (11) To offer upper division and graduate instruction in 
those aspects of public administration which are applicable to all 
government organization units regardless of the particular function 
each may perform. (12) To carry on a continuous study of the oppor- 
tunities and requirements of the public service, so that educational 
problems in training for government administration may be solved 
intelligently, and that properly prepared students may find suitable 
positions. In addition to the graduate work, the plan includes impor- 
tant codperative arrangements with, and additional financial assistance 
by, governmental agencies, detailed announcements concerning which 
will be made in the near future. Seven special research projects are 
contemplated, including: (a) a study of the interrelations of the com- 
munities comprising the San Francisco region; (b) the administrative 
relationships between federal, state, and local governments; (c) per- 
sonnel problems; (d) legislative drafting; (e) the administration of 
criminal justice in the state of California; (f) the annual publication 
of critical annotated guides to the literature of state and federal ad- 
ministration. The training program will involve the codrdination of 
approximately one hundred existing courses which now deal with vari- 
ous phases of public administration, and the introduction of new courses 
not at present adequately covered. The project was planned and will 
be directed by Professor Samuel C. May, of the department of political 
science. Factors which should contribute to the success of the under- 
taking are the unusual library facilities of the Bureau of Public Ad- 
ministration, of which Professor May is director, the large number of 
graduate students now working in this field, and the codperative atti- 
tude of state and local officials. 


Annual Meeting of the American Political Science Association. 
The twenty-fifth annual meeting of the American Political Science 
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Association was held at the Jung Hotel, New Orleans, December 27, 28, 
and 30, 1929. The registration was 127, as compared with 235 in Chi- 
cago in 1928, 292 in Washington in 1927, and 157 in St. Louis in 1926. 
The oustanding event of the meeting was the testimonial luncheon 
given at ‘‘La Louisiane’’ on December 28 in honor of President- 
Emeritus Frank J. Goodnow of the Johns Hopkins University, the first 
president of the Association. The program, in full, was as follows: 


10:00 a.m. 


12:30 P.M. 


2:30 P.M. 


FRIDAY, DECEMBER 27 


General Session on Impeachments. 

Presiding Officer: William Anderson, University of Minnesota. 

The Impeachment of Governor Long of Louisiana. 

N. F. Baker, Tulane University. 

Impeachment in Texas. 

Frank M. Stewart, University of Texas. 

Impeachments of Oklahoma Governors, 1924 and 1929. 

Cortez Ewing, University of Oklahoma. 

Subscription Luncheon. 

Presiding Officer: John A. Fairlie, University of Illinois. 

Do Public Service Commissions Adequately Protect the Public Inter- 
est? 

W. E. Mosher, Syracuse University 


Round Table Meetings. 

County Government. 

C. M. Kneier, University of Nebraska, Director, Friday and Saturday. 

Friday: The Position of the County in Our Governmental System.. 

Discussion led by: F. G. Bates, Indiana University; I. L. Pollock, 
University of Iowa; F. G. Crawford, Syracuse University; W. 
C. Murphy, West Virginia University; W. W. Mather, Chaffey 
Junior College, California. 

Saturday: Changes in the Structure and Organization of County Gov- 
ernment. 

Discussion led by: James W. Errant, University of Oklahoma; Kirk H. 
Porter, University of Iowa; R. L. Carleton, Louisiana State Uni- 
versity. 

Monday: City-County Consolidation. 

Thomas H. Reed, University of Michigan, Director. 

Discussion led by: Isidor Loeb, Washington University, ‘‘St. Louis 
and St. Louis County;’’ A. W. Bromage, University of Michigan, 
‘¢Boston and Suffolk County;’’ James Hart, Johns Hopkins 
University, ‘‘The Two Baltimores;’’ Rowland A. Egger, Prince- 
ton University, ‘‘The Federated Plan of Consolidation.’’ 

National and State Administration. 

L. M. Short, University of Missouri, Director. 

Friday: Discussion led by: W. F. Willoughby, The Brookings Insti- 
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tution, ‘‘ Organization for Financial Control;’’ Charles P. White, 
University of Tennessee, ‘‘Certain Phases of State Fiscal Ad- 
ministration.’’ 

Saturday: Discussion led by: Harvey Walker, Ohio State University, 
‘*Theory and Practice in State Administrative Organization ;’’ 
James Hart, Johns Hopkins University, ‘‘Law and Policy of 
Executive Tenure under the Constitution.’’ 

Monday: Discussion led by: S. C. May, University of California, 
‘*Types of Research in Public Administration.’’ 

3. Pressure Groups. 

Friday: ‘‘Pressure Groups in Legislation.’’ E. B. Logan, Univer- 
sity of Pennsylvania, Director. Discussion led by: P. H. Ode- 
gard, Williams College. 

Saturday: ‘‘Pressure Groups in Primaries and Elections.’’ E. P. 
Herring, Harvard University, Director. Discussion led by: E. B. 
Logan, University of Pennsylvania. 

Monday: ‘‘ Pressure Groups and the Executive.’? P. H. Odegard, 
Williams College, Director. Discussion led by: E. P. Herring, 
Harvard University. 

4. Types of Political Personalities. 

Harold D. Lasswell, University of Chicago, Director. 

Friday: The Type Concept. 

Discussion led by: F. H. Allport, Syracuse University, ‘‘The Psy- 
chological Viewpoint;’’ Carl J. Friedrich, Harvard University, 
Cultural Viewpoint.’’ 

Saturday: Research Reports. 

Discussion led by: George B. Vetter, New York University, ‘‘ Certain 
Typical and Atypical Personalities;’’ J. T. Salter, University 
of Oklahoma, ‘‘ Division and Ward Leaders in Philadelphia.’’ 

Monday: Reports and Projects. 

Discussion led by: Max Handman, University of Texas, ‘‘ Psychology 
of a Nationalist Leader;’’ Donald Slesinger, Yale University, 

- **Studying the Psychology of Judges;’’ W. Brooke Graves, Tem- 
ple University, ‘‘ Types of Appeals in Presidential Campaigns.’’ 

5. Public Personnel Policies. 

W. E. Mosher, Syracuse University, Director. 

Friday: Discussion led by: W. E. Mosher, Syracuse University, ‘‘ Ade- 
quacy of the Civil Service Commission as the Personnel Agency of 
the Government.’’ 

Saturday: Discussion led by: H. Eliot Kaplan, National Civil Service 
Reform League, ‘‘Defense of the Civil Service Commission; ’’ 
James E. Errant, University of Oklahoma. 

Monday: Discussion led by: Frank M. Stewart, University of Texas, 
**Suggestions for a New Type of Agency.’’ 

6. Current Trends in Political and Legal Thought. 

W. J. Shepard, Ohio State University, Director. 

Friday: ‘‘The Decadence of the Democratic Doctrine.’’ Discussion 
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led by: John Dickinson, University of Pennsylvania Law School; 
William Anderson, University of Minnesota; John M. Gaus, Uni- 
versity of Wisconsin. 

Saturday: ‘‘Modern Conceptions of Law.’’ Discussion led by: Karl 
N. Llewellyn, Columbia University Law School; Norman Wilde, 
University of Minnesota. 

Monday: ‘‘The Pragmatic Approach to Political Science.’’ Discussion 


led by: George H. Sabine, Ohio State University; R. K. Gooch, * 


University of Virginia; Thomas Reed Powell, Harvard Law 
School. 

Legislatures and Legislation. 

A. R. Hatton, Northwestern University, Director. 

Friday, December 27: The Ills of Legislatures. 

Saturday, December 28: Remedies for Legislative Defects. 

Monday, December 30: Remedies for Legislative Defects. 

Discussion leaders: Thomas 8. Barclay, Stanford University ; DeWitt 
Billman, Secretary, Illinois Legislative Reference Bureau; H. W. 
Dodds, Princeton University; Cortez Ewing, University of Okla- 
homa; George H. Hallett, Secretary, Proportional Representa- 
tion League; Frank E. Horack, State University of Iowa; Henry 
W. Toll, Member Colorado State Senate, President American Leg- 
islators Association; Harvey Walker, Ohio State University. 

Meeting of Executive Council and Board of Editors 

Presidential Addresses. 

Joint Meeting with the American Association for Labor Legislation. 
Presiding Officer: Dean M. A. Aldrich, Tulane University. 

John A. Fairlie, President, American Political Science Association. 

Thomas I. Parkinson, President, American Association for Labor Leg- 

islation. 


SATURDAY, DECEMBER 28 
Round Table Meetings. As indicated for preceding day. 
Subscription Luncheon. 

Presiding Officer: John A. Fairlie, University of Illinois. 

Address: Frank J. Goodnow, Johns Hopkins University. 

A tribute to President Goodnow was read by the Secretary-Treasurer 
of the Association on behalf of Dr. Charles A. Beard, and informal 
remarks were made by Ernst Freund, University of Chicago, and 
Lindsay Rogers, Columbia University. 

General Session on Foreign Governments. 

Presiding Officer: Frederic A. Ogg, University of Wisconsin. 

British Party Organization. 

James K. Pollock, Jr., University of Michigan. 

The New Fascisti Council. 

H. R. Spencer, Ohio State University. 

Some Phases of Judicial Review of Legislation in Foreign Countries. 

C. G. Haines, University of California. 
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Annual Business Meeting of the Association. 
Presiding Officer: John A. Fairlie, University of Illinois. Annual Re- 
port of the Secretary-Treasurer and of the Managing Editor of 
the American Political Science Review. Election of Officers for 
1930. 
6:30 p.m. Joint Subscription Dinner with the American Association for Labor 
Legislation. 
Presiding Officer: John A. Lapp, Marquette University. 
The Annals of Law—A Storehouse of Material for Inquiry in the 
Social Studies. 
Walton H. Hamilton, Yale University. 
8:30 p.m. General Session on International Relations. 
Presiding Officer: A. R. Hatton, Northwestern University. 
Congress, the Department of State, and the Foreign Service. 
Irvin Stewart, The American University. 
Recent Developments in the Policy of the United States with Respect 
to Latin America. 
J. W. Garner, University of Dlinois. 


MONDAY, DECEMBER 30 


9:30 a.m. Joint Meeting with the Association of American Law Schools. 
Judicial Organization with Especial Reference to Appellate Courts. 
Presiding Officer: John A. Fairlie, University of Illinois. 
The Functions of Courts of Review. 
Walter F. Dodd, Yale University Law School. 
Intermediate Courts of Review. 
Edson R. Sunderland, University of Michigan Law School. 
Discussion led by: Felix Frankfurter, Harvard University Law School; 
Judge Rufus E. Foster, U. 8. Circuit Court of Appeals, Fifth 
Circuit; Hon. Monte E. Lemann, New Orleans; Rufus C. Harris, 
Tulane University Law School; Silas H. Harris, Ohio State Uni- 
versity Law School. 
12:30 p.m. Subscription Luncheon. 
Presiding Officer: B. F. Shambaugh, State University of Iowa. 
Police Administration. 
August Vollmer, University of Chicago. 
2:30 p.m. Round Table Meetings. 
As indicated for first day. 


The Secretary-Treasurer reported a net increase of 103 in the mem- 
bership of the Association during the year, the total membership being 
1,904, of whom 77 were associate members, 49 life members, 20 sustain- 
ing members, and 590 libraries. 

The balance sheet, operating account, and trust fund account for 
the fiscal year December 15, 1928, to December 15, 1929, were pre- 
sented by the Secretary-Treasurer, as follows: 
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BALANCE SHEET 
December 15, 1929 


Assets 

Cash on Hand—Operating Fund: 
Cash in Bank—Checking Account ..........--++eeeeeees $ 590.40 


Trust Fund: 


$2,300.89 


Accounts Recewwable—Members’ Dues: 


230.00 
$1,681.50 
Accounts Receivable—Index, Publications, ete. ............. 127.00 


Liabilities and Surplus 
wees Advanced by Moembere $ 1,407.88 
Surplus of the Association ............eceeeeeeececeeesees 3,992.11 


Total Liabilities and Surplus .......e.eeeeeveceees $ 5,399.99 


Operating Fund 
Cash Receipts and Disbursements 
For the Year Ending December 15, 1929 


Receipts—1929: 
Dues Collected from Members .........+2.-2-eeeeeeeee8 $7,762.38 
165.12 
52.00 


Cash on Hand—December 15, 1928 .............-eeeeeeees 1,768.20 


Total Cash Available $10,503.33 
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Disbursements in 1929: 


Review—Reprints, Postage, etc. 381.40 
Managing Editor—Miscellaneous Expense .............. 657.25 
Managing Editor—Traveling Expense ...............+. 47.50 
Honoraria to Contributors 477.03 
Honorarium to Managing Editor ...............22+005 600.00 
Secretary and Treasurer—Clerical and Stenographic ..... 837.50 
Secretary and Treasurer—Stationery, Printing, and Postage 489.94 
Secretary and Treasurer—Traveling Expense ........... 117.98 
Secretary and Treasurer—Miscellaneous Expense ........ 54.51 
Dues—American Council of Learned Societies ......... 87.35 
Annual Moesting ...... 


Total Disbursements 9,212.73 
Cash on Hand—December 15, 1929 .......0.ecceeeecceccees $ 1,290.60 


Consisting of: 


$ 1,290.60 


Cash Receipts and Disbursements 
For the Year Ending December 15, 1929 


Receipts—1929: 
Interest on Savings Account ..........scccccccceccceces $ 60.55 


Collections on Life Memberships 


Cash on Hand in Fund—December 15, 1928 


Cash on Hand in Fund—December 15, 1929 


The operating estimates for 1930 called for a balance and receipts 
of $11,100.60, expenditures of $9,793.00, and a balance on December 
15, 1930, of $1,307.60. 

At the annual business meeting the following officers were elected for 
the year 1930: president, Benjamin F. Shambaugh, State University 


age 

Trust Fund 

$ 206.16 
559.44 
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of Iowa; first vice-president, Chester Lloyd Jones, University of Wis- 
consin ; second vice-president, Robert C. Brooks, Swarthmore College; 
third vice-president, Thomas H. Reed, University of Michigan; secre- 
tary-treasurer, Clyde L. King, University of Pennsylvania; members 
of the Executive Council for the term ending December 31, 1932: Wil- 
liam S. Carpenter, Princeton University ; Frederic H. Guild, Univer- 
sity of Kansas; Charles E. Hill, George Washington University; 
Raymond Moley, Columbia University ; Lent D. Upson, Detroit Bureau 
of Governmental Research. 

Upon the nomination of the Managing Editor, the Board of Editors 
of the American Political Science Review was continued unchanged 
except that the resignation of Professor John A. Fairlie was accepted 
and his place was filled by the election of Professor Walter F'. Dodd. 


In announcing the change, the Managing Editor stated that Professor 


Fairlie had offered to withdraw from the Board upon a number of 
previous occasions, and that his resignation had been accepted only 
when his position as a former president of the Association would make 
it possible for him to continue to participate in the Executive Council. 

At the meeting of the Executive Council it was voted to refer to the 
Committee on Policy the question as to the desirability of amending 
the constitution of the Association so as to bring it into accord with 
the practice of inviting the members of the Board of Editors of the 
Review, and also former presidents, to participate in the meetings of 
the Executive Council; and to refer to the same committee the question 
of the advisability of establishing relations between the American 
Political Science Association and other organizations in the field of 
political science which have sprung up in some of the states and sec- 
tions of the country. 

The following resolution was adopted at the annual business meet- 
ing of the Association: 

Resolved: That it is the judgment of the American Political Science Associa- 
tion that it is highly desirable that the universities and colleges assume at least 
a part of the transportation expense incurred by members of their instructional 
staffs in attending meetings of learned societies within their respective professional 
fields; and that this policy be not made contingent upon holding office in the 
society or participating in the programs of its meetings. 

Moved: That a committee of three, including the secretary, be appointed 
to conduct an inquiry through the departments of political science in universities 
and colleges with respect to the payment of transportation expenses to professional 


meetings, and the extent to which this question has been considered by faculties 
and administrative officials, and to report the results. 
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Also the following resolution : 


Whereas the American Political Science Association, with other societies hav- 
ing a professional interest in the same object, last year made representations to 
the Department of State respecting the need for adequate provision for the 
publication of current documentary and other material dealing with the con- 
duct of American foreign relations: and 

Whereas the Department of State, under the direction of the Historical 
Adviser, has now inaugurated a series of ‘‘ Publications of the Department of 
State’’—consisting of weekly press releases, the monthly Bulletin of Treaty In- 
formation, the monthly Diplomatic List, the quarterly Foreign Service List, the 
occasional Latin American, European, and other sub-series, the annual Register of 
the Department of State and Papers Relating to Foreign Relations of the United 
States, ete.: and 


Whereas the entire series may be subscribed for by placing a deposit account 
of about $10.00 per year with the Superintendent of Documents, Government Print- 
ing Office, while sub-series may be subscribed for at fixed sums; 

Therefore be it resolved: That the American Political Science Association con- 
gratulates the Department of State upon inaugurating a current publication pro- 
gram calculated to provide teachers, practitioners, students, and others with ac- 
curate information as to present foreign relations of the United States; 

That the Association urges its membership to take full advantage of these 
new and official aids to teaching and citizenship; and 

That the Association expresses the opinion that it is desirable that the Super- 
intendent of Documents and the Public Printer organize the printing and dis- 
tribution of the publications of the Department of State in such a manner that 
speedy service to subscribers may be given, thereby encouraging both an increase 
in the number of subscriptions and the confidence of subscribers that the publica- 
tions may be depended upon as a regular source of essential information. 


Resolutions were adopted also thanking Professor M. J. White, of 
Tulane University, for the thoroughly efficient manner in which he had 
planned and carried through the local arrangements for the meeting 
and for the comfort and entertainment of those in attendance; and 
thanking Professor Clyde L. King, chairman, and the other members 
of the program committee, for the excellent program which they had 
arranged. 

J. R. Hayven, Secretary. 


It is appropriate to add that a vote of appreciation was also tendered 
Professor Hayden for his faithful and efficient discharge of the duties 
of secretary-treasurer during the past four years. 


Managing Editor. 


| 
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BOOK REVIEWS AND NOTICES 


Epitep sy A. C. HANFoRD 
Harvard University 


The New Despotism. By Lorp Hewart or Bury, Lord Chief Justice 
of England. (New York: The Cosmopolitan Book Corporation. 
1929. Pp. 311.) 

Administrative Law. By Freprerick JoHN Port. With a Foreword 
by Right Honourable Lord Justice Sankey. (New York: Longmans, 
Green and Co. 1929. Pp. xxii, 374.) 


‘‘What’s the matter? What’s the matter?’’ chirps the Lord Chief 
Justice of England at the commencement of his new book; and it turns 
out that the matter is the peril of bureaucracy which impends over the 
British Isles because of the exemption of administrative agencies from 
proper judicial control. Lord Hewart adroitly concentrates his initial 
attack on certain particularly outrageous types of clauses which have 
found their way into recent British statutes. One such clause, to which 
he calls attention in his opening paragraph, gives authority to the 
minister to make rules and orders for the administration of an act, and 
then goes on to provide that ‘‘any such order may modify the pro- 
visions of this act so far as may appear to the minister necessary or 
expedient for carrying the order into effect’? (Unemployment Insur- 
ance Act of 1920; Rating and Valuation Act of 1925). Such a clause 
obviously ousts completely the jurisdiction of the courts to inquire 
whether an administrative order is ultra vires under the enabling 
statute, since the order may validly alter the statute. 

Another type of clause vests absolute discretion in the minister to 
make rules or orders ‘‘as he shall think fit,’’ without requiring him to 
conform his judgment of fitness to any standard laid down in the 
statute (Roads Act of 1920). Clauses of a third type invest rules made 
by the minister with ‘‘the same effect as if enacted in this act’’ (Elec- 
tricity Supply Act of 1919). A fourth type provides that confirmation 
of an order by the minister ‘‘shall be conclusive evidence that the re- 
quirements of this act have been complied with, and that the order has 
been duly made and is within the powers of this act.’’ A clause of this 
type was before the courts in Fz parte Ringer (25 Times Law Reports, 
177 
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718), where it was held that ‘‘the section gives to an order made by 
a public department the absolute finality of an act of Parliament .... 
and the court had no power to interfere with the decision of the de- 
partment.’’ These results are possible because, in the absence of con- 
stitutional limitations on the legislative supremacy of Parliament, 
the courts are not in a position to insist, as they do in the United 
States, that a delegation of power to administrative officials must pre- 
scribe at least the general standard by which the officials are to act, so 
that their action may be held void if in the opinion of the court it 
transgresses the prescribed standard. In other words, the particular 
bureaucratic dangers threatened by such clauses are not ones that in 
this country we have to fear. 

Lord Hewart admits that ‘‘it is tolerably obvious that the system of 
delegation by Parliament of powers of legislation is within certain 
limits necessary, at least as regards matters of detail. .... It may be 
conceded that the system, if not abused, and subject to proper safe- 
guards, may have its uses. It is the abuse of the system that calls for 
criticisms, and the greatest abuse . .. . is the ousting of the jurisdiction 
of the courts’’ (pp. 85-86). Unfortunately, his Lordship’s criticisms 
do not always keep within the limits thus judiciously laid down. Run- 
ning through the book, and rising at times to an emotional pitch, is a 
spirit of distrust toward the system of administrative control and all 
its works, as distinguished from the older ‘‘rule of law,’’ under which 
all laws were supposedly made by the will of the nation in Parliament, 
and left to be applied to particular cases by an independent judiciary 
insulated against political influences. Lord Hewart smells conspiracy 
about him—the conspiracy of Whitehall bureaucrats and ‘‘experts’’ 
plotting to foist a New Despotism on a land whose greatest pride, 
he tells us in words borrowed from Kipling, has always been 

** Ancient right unnoticed as the breath we draw— 
Leave to live by no man’s leave, underneath the Law.’’ 


‘‘For whose benefit,’’ asks his Lordship, ‘‘and at whose request, is 
this mountain of statutes, and this still greater mountain of rules, 
orders, and regulations built up from year to year? The conclusion 
seems to be unavoidable that the present movement is in a vicious circle. 
The greater the army of officials, the greater becomes the mass of parlia- 
mentary and departmental legislation, the greater becomes the army 
of officials, and so on, ad infinitum. Is not that, at any rate, a mood 
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that should be bridled? What is needed is to reassert, in grim earnest, 
the sovereignty of Parliament and the rule of law’’ (p. 156). ‘‘The 
conclusion is irresistible,’’ he says, that this vicious circle ‘‘is mani- 
festly the offspring of a well-thought-out plan to clothe the Department 
with despotic powers’’ (p. 159). The Lord Chief Justice has an old- 
fashioned downright suspicion of the argument that ‘‘it is necessary 
or desirable for Parliament to attempt the many-sided activity which is 
put forward as a pretext ;’’ and he quotes with approval the pronounce- 
ment of Mr. Justice Eve that ‘‘it is alarming to contemplate the in- 
ereasing scope of legislative interference in these matters which in 
the past had been considered the private affairs of the citizen. .... In- 
dividual liberty and corporate activities would find themselves hamp- 
ered by unnecessary restraints’’ (p. 166). To this last statement a 
footnote in the manner of Gibbon might refer to the Hatry scandal, 
now in the public eye. 

The emotional momentum of his Lordship’s reasoning thus carries 
him, and is almost certain to carry uninformed readers, farther than 
his argument warrants, and farther than is necessary to make out the 
ease which he has a good chance of sustaining—namely, that the system 
of administrative regulation, as it now exists in England, has been 
pushed to extremes, and ought to be brought under closer control by 
Parliament, on the one hand, and by the courts, acting with the leave of 
Parliament, on the other. As to the first point, Lord Hewart would 
have Parliament exercise closer scrutiny over departmental regulations 
before they become effective than is generally provided for under exist- 
ing practices as to the laying of such regulations before Parliament. 
He objects to the accuracy of the statement that ‘‘usually Parliament 
retains some control by a provision in the act that the rules drawn up 
by the executive shall be laid before Parliament in draft for a certain 
number of days, and become operative only in the absence of an address 
from either House against the draft or any part thereof.’’ ‘‘Such a 
provision,’’ he says, ‘‘is probably not to be found in one per cent of the 
statutes conferring legislative powers, and in the great majority of 
such statutes there is no provision for parliamentary control of any 
sort’’ (pp. 94-95). 

Lord Hewart objects to the making of departmental regulations ‘‘be- 
hind the back of Parliament’’ and proposes that the Rules Publication 
Act be amended ‘‘so as to secure a real and effective parliamentary 
supervision over all rules and orders’’ (p. 155). He wisely does not 


— 

t 

f 

e 

r 

n 

a q 

h 

t, 

y 

is 

mn 

6. 

a- 

y 


ah: 
ae 
te 


180 THE AMERICAN POLITICAL SCIENCE REVIEW 


labor this point ; for if direct parliamentary action were to be required 
on each piece of subordinate legislation to give it validity, there would 
be slight advantage in having delegated legislation at all. He is on 
firmer ground when he insists on the elimination from statutes of such 
clauses as those outlined in the first paragraph of this review; but his 
contention that the courts should have a broad power to pass on the 
‘‘reasonableness’’ of departmental regulations seems to go unnecessarily’ 
beyond the American practice of allowing them merely to test such 
regulations by the standard prescribed in the statute. He opposes the 
practice of allowing the departments to compromise the judiciary and 
foreclose legal questions by securing in advance advisory opinions on 
moot cases; and he has something, though not so much as one might 
expect, to say about the issue raised by the Arlidge case (L.R. [1915] 
A.C. 120), ie., the necessity of fair hearing in quasi-judicial adminis- 
trative proceedings. In this connection, it is interesting to note that 
there was nothing in any statute which dictated the result reached in 
the Arlidge case. The courts had an opportunity to protect individual 
rights against star-chamber administrative methods, and failed to 
use it. Must we suppose them parties to the conspiracy which the Lord 
Chief Justice is tracking down ? 

Lord Hewart’s book is a piece of advocacy; Dr. Port’s essay is an 
attempt at exposition of the developments which have so roused the 
Chief Justice. In a volume of 374 pages, unduly bulky because of the 
thickness of the paper, he has undertaken to define administrative law, 
to give a sketch of its background from William the Conqueror to 1832, 
to discuss the problems of the separation and interrelation of govern- 
mental functions, to summarize the present British practices of sub- 
ordinate legislation and quasi-judicial administrative action, and to 
report on the present position of administrative law in the United 
States and in France. The result of this breadth of canvas is that the 
two chapters on delegated legislation and quasi-judicial administrative 
action in present-day Britain, which form the meat of the book, are 
necessarily mere sketches, made by exhibiting a number of samples. 

It is hard to tell whether the samples are meant to exhaust the typical 
situations or are chosen more or less at random. Unlike Lord Hewart, 
Dr. Port seems to feel that existing provisions for laying administrative 
regulations before Parliament are sufficient; but he agrees with his 
Lordship in regarding as unfortunate the curtailment of the power of 
the courts to decide whether or not delegated legislation is ultra vires, 
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‘“‘thereby annulling the most powerful guarantee of strict legality and 
impartiality’’ (p. 109). Dr. Port gives more consideration than Lord 
Hewart to quasi-judicial administrative action. Here his principal 
criticisms are directed against the doctrine of the Arlidge case, and 
against the denial of judicial review on questions of law, illustrated in 
such cases as Board of Education v. Rice ({1911] A.C. 179). He sug- 
gests, however, that appeals on points of law should go to a special 
tribunal, consisting in part of administrative experts, which should 
apparently also have jurisdiction to review mixed questions of law and 
fact (p. 349). 

It is interesting to note that the American development of adminis- 
trative law has, either by statute or by decision, avoided precisely the 
results which both Lord Hewart and Dr. Port find most open to eriti- 
cism in the current British practice. 

JOHN DICKINSON. 
University of Pennsylvania Law School. 


Making Fascists. By Herpert W. SCHNEIDER and SHEPARD B. CLouGH. 

(Chicago: University of Chicago Press. 1929. Pp. xv, 211.) 

The fifth volume of Professor Merriam’s ‘‘Studies in the Making of 
Citizens,’’ like its predecessors, is a product of competence. Before 
this project was placed in their hands, Mr. Schneider had already given 
a demonstration of his eapacity in his book on Making the Fascist State, 
and Mr. Clough had long been at work on nationalism in Belgium. The 
former is a philosopher (who fain would not be?) and the latter is an 
historian (a philosopher working in time) ; hence the combination is 
excellent. Of course, formalists in political science may miss some 
categories in the present volume, and complain with some justification, 
perhaps, but the intrusion of intellectual forces from a new angle is 
always a gain in the eyes of those who are expecting more light to 
break in on the canon handed down by the Fathers. 

In its very structure the volume reveals penetration. The first part 
deals with group attitudes: economic groups, regional and racial differ- 
ences, international relations, and Catholicism. The second part covers 
the techniques of civic training: education, military training, the 
bureaucracy, the Fascist party, the Fascist press, patriotic organiza- 
tions, symbolism, and traditions. It is not here a case of Rousseau’s 
abstract men, free and equal, one hundred per cent pure and fire-proof, 
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but of group men, with group interests, traditions, and proclivities. 
Nor is it a question of public opinion arising freely out of the ferment 
of free debate, but of stereotypes imposed by dominant organizations 
on the mind of the masses. 

The spirit of the pageant is disclosed in a single passage from a 
Fascist school-book: ‘‘ As there is one official religion of the state, the 
Catholic, so today there must be only one political faith, Fascism, which 
is synonymous with the Italian nation. As the Catholic must have a 
blind belief in the Catholie faith and obey the Catholic Church blindly, 
so the perfect Fascist must believe absolutely in the principles of 
Fascism and obey the hierarchical heads to whom he owes allegiance 
without reserve.’’ Perfection could not be more perfect. 

But, as our authors show, in application there are difficulties, and, 
though frozen under balmy skies, Italy moves. There is friction at the 
joints where classes are forcibly integrated. Fascism and Catholicism, 
though nominally at peace, are in perpetual strife in their efforts to get 
a grip on Italy’s social and intellectual life. The former, a nationalist 
cult, demands attitudes and convictions at war with the fundamentals 
of the Church Universal; the latter, though essentially Italian, has tra- 
ditions and ideals not exactly in accord with the creed of imperial, 
conquering, immortal, secular Rome. Moreover, as our authors make 
clear, the clamor of Fascism shifts from the right to the left and from 
the left to the right in spite of its ‘‘eternal truth,’’ so that it requires 
a great deal of mental flexibility for the faithful to keep up with the 
hierarchy. And that raises an interesting question: Can the Italian 
mind be kept mobile enough to follow the zig-zags of Fascism without 
acquiring a momentum that might carry it out of the perfect balance? 
Schneider and Clough suggest that there is some humor as well as 
political science in the situation. 


Cuaries A. BEARD. 
New Milford, Connecticut. 


La Cwilita Fascista illustrata nella dottrina e nelle opere. Published 
under direction of Grusepre Luiat Pompa. (Turin: Unione Tipo- 
grafico-Editrice Torinese. 1928. Pp. 688.) 


Storia del Fascismo. By Gioraio Pint AND FeEpErRIcO BRESADOLA. 
(Rome: Libreria del Littorio. 1928. Pp. viii, 515.) 
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A Survey of Fascism. The Year Book of the International Center of 


Fascist Studies. Volume I. (London: Ernest Benn Limited. 1928. 
Pp. 241.) 


Unfortunately, we mortal beings are much less anxious to see our- 
selves as others see us than we are to make sure that others see us as we 
see ourselves. Few of us are capable of minimizing the importance of 
our actions in writing our autobiographies, and not one of us would 
ever select other than the most flattering proof sent to us by our photog- 
rapher. We are an egotistic lot; we always try to look our best when 
appearing in public. The student of history comes very early in his 
eareer to realize this feature of human nature and to make allowance 
for it. He is thus able to make use of autobiographies, self-portraits, 
and confessions, and finds in them source material of the first order. 

The three books under consideration are Fascist self-portraits. They 
are all written by Fascists. But one should not condemn them @ priori 
for that; one should simply make allowance for it. This having been 
done, one will find that each volume contains information which will 
improve one’s knowledge of the Fascist régime. 

By far the best of the three books is Civilitd Fascista. It is a co- 
operative work. Among the contributors to it are Marinetti, Alfredo 
Rocco, Giovanni Gentile, Gioacchino Volpe, Edmonds Rossoni, Giuseppe 
Bottai, and Italo Balbo. The value of the articles varies greatly. The 
section devoted to the history of Fascism is particularly weak. So 
much space is devoted to ‘‘interpretation’’ that the facts do not stand 
out in bold relief; or, when they do stand out, they deal with unim- 
portant details concerning events such as the March on Rome (pp. 82 
ff.). The section in which the theory of Fascism is treated is better. 
The article by Gentile is a good statement of his position in the move- 
ment, although he gives one to believe that his philosophy is the philoso- 
phy of Fascism. Marinetti, on the other hand, gives the impression 
that Futurismo dominates the Régime. 

The best part of Civilita Fascista is the section which deals with Le 
Opere, the work, of Fascism. Without exception, these articles are 
written by competent persons in the various fields of Fascist endeavor. 
They treat industry, syndicalism, agriculture, Dopolavoro (the 
workers’ social organization), schools, the army, the Fascist militia, 
youth organizations, the press, etc. They are laudatory, to be sure, but 
they contain real information concerning what Fascism is doing. If 
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one desires still more information than they present, one will find at 
the back of the book an excellent bibliography to guide one’s further 
reading. 

The Survey of Fascism attempts to cover on a small scale the ma- 
terial treated in Civilita Fascista. The attempt is, however, a miserable 
failure. One would expect a ‘‘yearbook’’ of this nature to contain 
source material covering the history of Fascism. As a matter of fact, 
the book contains very little information, and what it does contain is 
so mixed with blatant propaganda that it is of little practical value. 
The best articles in the book are the following: G. Volpe, ‘‘The Birth - 
and Establishment of Fascism in Italy,’’ which is very similar to the 
one he wrote for Civilitéd Fascista; J. S. Barnes, ‘‘The Reform of the 
State in Italy ;’’ and E. Amicucci, ‘‘The Liberty of the Press.’’ 

In the last place, we come to a consideration of the Storia del Fas- 
cismo by Pini and Bresadola. Pini is the editor of L’Assalto, a small 
journal de lutte of Bologna; Bresadola is his close friend and aid. As 
one might expect, the book is written in the spirit of the arditi. It 
traces the political history of Italy from the fall of Crispi to the Fascist 
Labor Charter. An attempt is made to show that a spirit for a new 
Italy has been steadily growing, and that this spirit has been exempli- 
fied by pre-war imperialism, by interventismo, by the birth of the 
Fascist party, and by Fascist rule. If one takes cognizance of the 
writer’s bias, one will find the book an illuminating consideration of the 
political phase of Fascism from 1919 to 1927. To the reviewer’s mind, 
this is one of the best treatments of the political history of Fascism that 
has thus far appeared. 

Sweparp B. CLouaH. 

Columbia University. 


Les Transformations récentes du Droit public Italien. By Sttvio 

TRENTIN. (Paris: Marcel Giard. 1929. Pp. xxiii, 696.) 

The author of this book was professor of public law in several 
Italian universities and is now living in France in exile. This work 
appears as the twenty-fifth volume of the ‘‘Bibliothéque de 1’Institut 
de Droit Comparé de Lyon,’’ and was prefaced by J. Bonnecase, of 
the University of Bordeaux. Though the author is a convinced op- 
ponent of the present Fascist régime, and though sometimes a sup- 
pressed feeling of exacerbation vibrates in his tone, he is always fair 
in his presentations and logical in his conclusions. In spite of the fact 
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that the literature of Fascism—lItalian and foreign—already fills a 
comprehensive library, nevertheless the present volume can be re- 
garded as unique in its scope and treatment. Its uniqueness consists 
in the fact that the author considers his task as essentially jural. The 
underlying social, political, and historical facts are scarcely touched, 
whereas the bulk of the book is devoted to a thoroughgoing analysis of 
the Fascist system as a constitutional framework and method of pro- 
cedure. In order to show what the Fascist constitution really means, 
he gives in the first part of his book a penetrating study of the former 
constitution—the famous Charter of Charles Albert—which is still 
accepted, at least theoretically, as the foundation of the Italian public 
life. This analysis, however, is not a dry description of items and para- 
graphs, but a fine piece of political psychology in which the whole 
spirit and function of the Statuto is carefully elaborated. 

In the second part of his book, M. Trentin describes the new organs 
of the Fascist state, their development and interdependence. In a 
labyrinth of laws and decrees, sometimes supplementary, sometimes 
contradictory, the author shows the continuous growth of Fascist in- 
stitutions as they were established, partly as the fruit of certain ideo- 
logical conceptions, but mostly under the pressure of circumstances 
and as a result of necessary compromises. It is interesting and in- 
structive to see how the new Fascist currents crept into the state, so 
to say, hollowing out the meat of the Statuto, leaving only an empty 
shell, so that the crown, which was formerly the radial point and ini- 
tiator of the constitution, now stands ‘‘shorn of all) its powers, de- 
prived of all its prestige, torn from its traditions, obliged to abdicate 
its duties and to violate its engagements. It represents for the future 
only the extreme, inglorious, ephemeral survival of a force extin- 
guished forever.’’ 

Besides the organs and functions of the constitution, the individual 
rights of citizens are minutely analyzed, in the public, private, and 
professional field. Especially the restrictions on the freedom of emi- 
gration are strongly stressed. The final part of the book is a detailed 
and illuminating criticism of the Fascist doctrine of the state compared 
with the theories of contemporary jural science. M. Trentin shows 
convincingly that the Fascist system has really nothing in common 
with the schools of Durkheim, the syndicalists, Duguit, Kelsen, and 
other modern authors, with which the Fascist theorists try to prove 
their affiliation. In a substantial appendix, containing almost one 
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hundred and fifty pages, the author gives a verbatim translation of all 
the important Fascist documents. There is no doubt that the con- 
scientious work of M. Trentin will serve as an indespensable source- 
book for all those who wish to understand the more intimate jural 
structure of the Fascist state. 


Oscar JAszi. 
Oberlin College. 


Die Organisation der Rechtsgemeinschaft. Untersuchungen iiber die 
Eigenart des Privatrechts, des Staatsrechts, und des Volkerrechts. 
Von WatTHER BurckHarpt. (Basel: Helbing & Lichtenhahn. 1927. 
Pp. xvi, 463.) 


Geopolitik; die Lehre vom Staat als Lebewesen. VON RicHarp HEn- 
Nig. (Leipzig und Berlin: B. G. Teubner. 1928. Pp. viii, 338.) 
Walther Burckhardt, professor of law at the University of Bern, 

joins the modern school of determined seekers after the right law (das 

richtige Recht) rather than what an older school has been calling 
positive law. But in this search he goes his own way. 

Burckhardt starts with the postulate that ‘‘there must be a just 
order of community living,’’ for the reason that ‘‘the validity of law 
(Recht) cannot be deduced from any other proposition.’’ He holds 
that ‘‘if this postulate were not a primary truth, law (Recht) could 
not be the measure of conduct. Law would then itself have to be meas- 
ured by another criterion, and that would be an absurdity.’’ The 
just, he writes, must be done simply because it is just, otherwise justice 
would lose its meaning. ‘‘If law (Recht), the positive expression of 
justice, had a purpose, it would have only relative value, for law wants 
to be the criterion of valuation, that is its only possible meaning’’ 
(p. 130). 

' Burekhardt thus posits a primary ethical order embracing all forms 
of human community living and the state as the highest of these forms. 
The state is the highest form of community life because it is society 
organized for the determination and enforcement of what its appointed 
organs have found to be the right law under the given circumstances. 
‘*The state,’’ he writes, ‘‘exists therefore not to realize ‘law’ (Recht) 
on the one hand, and on the other, to do in addition all kinds of 
things ....,such as teaching school, generating electricity, maintaining 
institutions of communication and traffic, opening houses of credit, 
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in order to further ‘Kultur,’ wherever it may suit. The state exists 
only to realize justice. That is its only purpose... .’’ (p. 136). 

Having thus fixed the state as an organization within a primary 
ethical order, and for the sole purpose of realizing justice in the form 
of right law, Burckhardt posits two exceptions to the rule. The state, 
he says, may, in the arbitrary manner of a private person, act without 
considering itself bound by principles (Grundsdtze), when it proceeds 
accidentally and for the better execution of its legal tasks, as for in- 
stance in the administration of its domains, or its fiscal and movable 
property, in order to obtain the highest possible returns for its public 
needs. Nor is the state, according to Burckhardt, bound by principles 
in its relation to other states, except to the extent to which other states 
consider themselves bound by the same principles. For though each 
state is subordinate to international law, it is not called upon to execute 
that law. ‘‘It is within the propriety of the individual state to pro- - 
tect its own law (Recht) against others, for nobody else will protect 
that law for the state’’ (p. 137). 

The reviewer regrets that the preceding scanty lines are totally in- 
adequate to convey an idea commensurate with the significance of 
Burckhardt’s work for the cause which he undertakes to advance. It 
is to be hoped that his efforts will soon find the critical treatment ac- 
corded the labors of Kohler and Stammler in Hocking’s essay on ‘‘The 
Present Status of the Philosophy of Law and of Rights,’’ and the 
attention given the whole movement in the writings of Judge Cardozo. 

It is with the same regret that one approaches here also the futile 
attempt to do justice to the book of Richard Hennig, authority on in- 
ternational communication and traffic. In Hennig’s work we are 
offered in words and charts the moving picture, so to speak, of the 
historical state as a vital organism—its origin, growth, life and death, 
its relation to other vital organisms like itself, envisaged from the 
aspect of all possible geographical, ethnological, social, psychological, 
and economic determinants. A selection of some of the formal topics 
under which the subject is treated will give at least some conception of 
the extent and the depth of the author’s efforts. In successive chapters 
he deals with the zones of the earth in their influence upon the origin 
of states, and the Mediterranean as the creator of the first maritime 
states; the character of the soil and the influence of flora, fauna, and 
climate; the changing character of frontiers as conditioned by geo- 
physical, political, strategic, ethnological, and economic considerations ; 
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the laws determining the choice of a country’s capital and its sea- 
ports; the question of over-population ; hunger after space as a cause 
of political conflict; the problem of colonization; and, finally, tend- 
encies to internationalize waterways, the issues leading to the con- 
ception of a United States of Europe, and the attempts to establish 
some kind of economic Monroe Doctrine. 

Hennig’s book is the product of a conscious effort to assist his com- 
patriots in freeing themselves from their pre-war provincial outlook 
in matters of international concern and to envisage world problems 
in terms of continents rather than of states. This effort is part of a 
general movement for the widening of the political horizon inaugurated 
by Ratzel and Kjellén, known as the young science of geo-politics. It 
has found current expression in the German-speaking countries in 
a new journal issued under the title Geopolitik. Thus, from the aspect 
of its contents, Hennig’s work is of extreme importance alike to the 
historian, economist, political scientist, and statesman. 


Johns Hopkins Umversity. 


Das Minoritatenproblem und seine Literatur. By Dr. Jacos Rosrnson. 
(Berlin und Leipsig: Walter de Gruyter & Co. 1928. Pp. 265.) 


Dr. Robinson presents here an invaluable critical survey of the 
literature on the national minority problem. Out of a mass of hetero- 
geneous literature on the subject published in all the languages of 
Europe, he has succeeded in building up an analytical critique. As the 
author points out, it is not a mere registration of all the published 
works, but rather a selection of matter pertinent to the subject—a 
bibliographie secondaire ou raisonnée. 

The scientific value of critical bibliographies is obviously open to 
question. It is no doubt subjective in its process of selection and inter- 
pretation. There are no distinct surrogates, no established criteria to 
lead or limit the compiler. Values, therefore, become variables or in- 
determinates, and selection becomes more or less arbitrary. What one 
man may select as pertinent, another man may omit as extraneous. In 
a field where scientific monographs are still lacking, whose literature 
is the work almost exclusively of ‘‘interested parties,’’ the standard 
classification of sources is hardly applicable. Works produced by uni- 
versity professors in the minority countries are often mere polemics, 
or, at best, legal briefs. Scientific institutions with established reputa- 
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tions produce questionable ethnographic maps. Articles appearing 
in journals and newspapers, on the other hand, sometimes assume 
primary value as an expression of one point of view. Primary sources 
thus often become secondary or worse, and vice versa. 

To the discriminating research worker, however, the critical bibliog- 
raphy appears rather as an aid than as an inclusive and ultimate 
source-book. In Dr. Robinson’s work, the reader has before him, 
grouped into convenient form and in readable German, an array of 
otherwise inaccessible literature hidden under a polyglot of languages. 
It includes monographs, general works, periodicals, the reports of 
scientific bodies, official documents, and the literature of the League. 
The work is divided into three sections. The author first considers 
in detail the forms and nature of the literature bearing on the minority 
question. The state and nation are next considered in their various 
eoncepts. The third section, covering more than a hundred pages, 
takes up the international phase of the question, including the minority 
treaties, League procedure and League action, and the reaction of 
state and minority to the new régime. 

Dr. Robinson’s selection and interpretation of material, as well as 
his classifications, do not always call for unqualified approval. Such 
important works on the Austro-Hungarian Empire as, for instance, 
those of Auerbach, Gumplowicz, Rauchberg, Ficker, Béckh, Eétvis, 
Biedermann, Mohl, Neumann, and Redlich do not appear in the bib- 
liography. Conspicuously lacking are the decisions of the supreme 
courts and administrative courts. There is a sparsity of ethnological 
works on the various populations. The materials on Greece, Bulgaria, 
and Turkey also require some supplementing. On the whole, however, 
the collection is as adequate as could be expected in a first edition. 
One cannot help wondering at the amazing linguistic capacity of the 
author, who skips from the Ugrian Finnish tongues to remote Lettish 
and Lithuanian, to the different branches of the Slavic language, to 
Greek, Hebrew, and Latin, in addition to the more familiar European 
languages. The work gains coherence because it is that of one person 
rather than of several coadjutors, but it also exhibits the shortcomings 
inherent in the transposition of meanings from one language to 
another. As a scientific approach, however, it is easily the most im- 
portant contribution to the minority problem in Europe. 


M. W. Royse. 
Harvard University. 
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The Collected Papers of Paul Vinogradoff. With a Memoir by the 
Right Honorable H. A. L. Fisher. (Oxford: The Clarendon Press. 
1928. Two volumes. Pp. viii, 326; 509.) 


It may be true, as the Right Honorable H. A. L. Fisher asserts in 
the Memoir which serves as the introduction to the Collected Papers 
of Sir Paul Vinogradoff, that ‘‘the life of a great scholar... . can 
seldom offer the variety of interest active or emotional which attracts 
the general reader to a biography.’’ Yet in this case the biographer has 
undoubtedly succeeded in putting before his readers those aspects 
of the achievements and career of this great scholar that make him an 
‘‘arresting figure’’ even to those who cannot follow him into the far 
reaches of his more technical knowledge. For his one-time associates 
and friends, the figure of Sir Paul lives again on every page; for those 
who were not privileged to know him personally, Mr. Fisher has drawn 
a picture so vivid as to create almost the impression of having known 
him in the flesh; while for those who knew him only as the savant and 
teacher of later life, the Memoir performs the most welcome service 
of revealing the circumstances of his birth and upbringing, in the 
midst of which may be discerned the early development of many of 
those qualities that finally combined to make him the great universal 
figure that he was. 

The Memoir is written also with a depth of understanding and af- 
fection well calculated to bring out the human characteristics which 
were so marked a part of Sir Paul’s personality, even to those who knew 
him only a little. In him, as is pointed out, ‘‘the man was never lost 
in the student.’’ The truth of this statement is to be seen not only in 
the great variety of his personal pursuits and interests—in his love 
of music and his delight in the game of chess, in both of which his 
skill was great; in the zeal with which he worked, up to the end of 
his life, in the cause of a sound popular education for Russia; in his 
deep and unceasing devotion along all lines to the Russia of his 
allegiance, a devotion increasingly tinged with disappointment and sad- 
ness until, as his biographer says, the Russian Revolution broke his 
heart. It is evident also in the very concrete and personal applications 
of the abstract principles of jurisprudence which he was so prone to 
make in elucidating them to his students, as well as in his close and 
methodical study of present-day conditions everywhere as expressions 
of the general and universal in human experience which more and more 
attracted him in the study of the past. ‘‘ Pontiff of Comparative Juris- 
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prudence in Oxford’’ as he was, and ‘‘indefatigable in toil,’’ ‘‘he was 
no anchorite; but enjoyed with a double measure of gusto a good con- 
cert, a good farce, and a good dinner.’’ 

The continuous development of his interest in the general and the 
universal in the ‘‘human”’ or ‘‘social’’ sciences is well brought out in 
the Memoir. ‘‘The student of Vinogradoff’s writings will note,’’ the 
writer says, ‘‘that as he proceeds in life the deepening channels of the 
specialist widen out into the broad waters of comparative jurispru- 
dence. Instead of contracting with senescence, his horizon widens.’’ 
The power and the habit of deep technical research which made pos- 
sible the great trilogy on which his fame chiefly rests, Villainage in 
England, The Growth of the Manor, and English Society in the 
Eleventh Century, remained unremittingly with him to the end, and 
in his later life were put to the service of an increasingly comprehen- 
sive comparison and interpretation. At the University of Michigan 
during the winter of 1923 he conducted Saturday conferences with 
the members of the law and political science faculties, in which, aceord- 
ing to the dean of the University, he introduced ‘‘a spirit of codpera- 
tion and an interest in the whole field of social study,’’ all too rare 
because of the paucity of leaders possessed of the vast erudition com- 
bined with depth of understanding and breadth of vision which were 
his. At Williamstown in the summer of 1924 Sir Paul directed a 
round-table on modern juridical theories, not soon to be forgotten 
by those fortunate enough to be included among its members. Here 
the power of his philosophising mind playing upon the rich stores of 
his encyclopaedic knowledge seemed almost to develop a new method 
in political philosophy, in the close and vital linking of theory and 
fact. And finally in his Outlines of Jurisprudence, unfortunately not 
completed at his death, he had planned what would have been an un- 
precedented exposition of the interrelationship of at least five of the 
great modern sciences—law, logic, psychology, social science, and politi- 
eal theory. 

The Collected Papers also bear abundant testimony to the writer’s 
growing preoccupation with the interconnection of the human sciences. 
Arranged chronologically, they clearly reveal the progressive replace- 
ment of the more historical by the more philosophical treatment of the 
subjects in which he was interested. Some of the later papers were 
those delivered during his American visits in 1923 and 1924 to which 
reference has already been made, but there are many others of similar 
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nature. It is, of course, this phase of Vinogradoff’s work which is 
particularly significant for political science, since it is especially by 
reason of it that political scientists are enabled to count him one of 
their own. There is, in fact, no page of political science that has not 
been illuminated by his researches and his discriminating comment. 
In this field, as in all others in which he worked, he stands as an in- 
tellectual giant, enlarging the proportions and the significance of 
everything on which he laid his hand. 

ELLEN ELLIs. 

Mount Holyoke College. 


Peel and the Conservative Party: A Study in Party Politics, 1832-41, 
By George Kitson CuarK. (London: G. Bell & Sons. 1929. Pp. 
xii, 515.) 

Toryism and the People, 1832-1846. By R.L. Hin. With a Foreword 
by Keith Feiling. (London: Constable & Co. 1929. Pp. xiii, 278.) 
These two books deal with the Tory party and its leaders during 

the period of reform which followed immediately after the Reform 

Bill of 1832. Mr. Clark’s very substantial volume is an elaborate his- 

tory of Sir Robert Peel in his relation to the politics and political per- 

sonalities of the time. Mr. Hill’s book is a discussion of the Conserva- 
tive party in its relation to the working classes, labor organizations, 
and labor legislation. 

Certain characteristics of the period are stressed. The fluid nature 
of the parties after 1832 and the lack of a Conservative policy are em- 
phasized. So is Peel’s position as a moderate conservative reformer, 
which made him a leader unsatisfactory to the agricultural Tories and 
other ultra-conservatives. The lack of codrdination between the leaders 
in Parliament and the Conservatives in the country is shown. Mr. 
Clark, conscious of the limitations of his subject and the fact that the 
period is in itself confused, presents us with the elaborate picture just 
as it is. The faults of his book are mostly those inherent in the 
matter. Mr. Hill tries to find a Tory policy on social matters, and, 
failing, produces a series of essays, some of them, such as that on Con- 
servative party organization, of considerable value. 

Both books are useful. Both show a careful and elaborate use of 
manuscript and other contemporary material, and both are part of 
the fundamental work of investigation which is necessary if we are 
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ever completely to understand the politics of the time. Both, however, 
are harder reading than they should be; Mr. Clark’s partly because 
he admires Guedalla’s Palmerston. 


KE. P. CHase. 
Lafayette College. 


English Poor Law History: Part II, The Last Hundred Years. By 
SIDNEY AND BEatRICE Wess. (London: Longmans, Green and Co. 
1929. Two volumes. Pp. xvi, 1-468; viii, 469-1085.) 


‘‘With the publication of these two volumes,’’ say the authors, ‘‘ we 
bring to an end a task on which we have been engaged since 1899, the 
analytical and historical description of the structure and functions of 
English local government. Like our works on Trade Unionism and the 
Consumers’ Co-operative Movement, though on a larger scale, these ten 
volumes are studies of the structure and functions, in origin, growth, 
and development, of particular social institutions.’’ 

Some of the earlier volumes in this monumental series have already 
passed in review through these pages." The present work, which fol- 
lows one published in 1927 entitled The Old Poor Law, considers the 
whole course of legislation and administration affecting the poor in 
Great Britain from the framing and passage of the Poor Law Amend- 
ment Act of 1834 to the year 1929. The story told in these volumes is 
complete in itself, for it covers the whole of ‘‘a unique episode in 
English constitutional history, namely, the creation, development, and 
ending of the Board of Guardians of the Poor, as an elected ad hoc 
Local Destitution Authority, working under the direction and control 
of a Central Department, itself in 1834 a constitutional innovation.’’ 
The publication is unusually well timed, for even as the authors were 
completing their work the Conservative government was, in December, 
1928, guiding through Parliament the Local Government Act, 1929, 
which imposed ‘‘the sentence of death . ... on the century-old Boards 
of Guardians.’’ In a brief Epilogue the authors illuminate the poor- 
relief provisions of the new legislation, point to amendments which are 
still needed, and cast a quick glance into the future of British poor-law 
policy. 

Between the preface and the appendices of these volumes will be 
found matter of deep interest to many different specialists. Sociolo- 


* See vol. 1, pp. 277-282; vol. 2, pp. 645-647; vol. 17, pp. 487-491. 
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gists and social workers will find nowhere a more exhaustive analysis 
of the operation of certain principles and methods of the relief of 
destitution. Students of economies and of labor problems can hardly 
ignore any part of the work, although they will be more particularly 
interested in the chapters on ‘‘unemployment as a disease of modern 
industry’’ and ‘‘ the recurrence of able-bodied pauperism”’ since 1920. 
Those who study political institutions, whether national parliaments 
and cabinets or local governments, will find meat on every page. But 
it is perhaps the rising group of more specialized students of public 
administration who will most need these volumes. Here is the intimate 
life-history of a central government department from its inception, 
through its various transformations over a period of one hundred years. 
Here is depicted the slow, timid, groping process by which a central 
department, apparently powerful, gradually, and never completely, 
imposes its control upon some 600 local boards of guardians. 

Strange and interesting characters appear upon the stage. It is the 
ghost of Bentham which at first hovers over the scene. Then it is seen 
that his doughty spirit has not passed on, but has been reincarnated 
in Edwin Chadwick, his literary secretary, who later, as secretary of 
the Poor Law Commissioners, defies and denounces his superiors, with 
the result that he is excluded from their meetings and sent out to do 
more useful work. ‘‘Surely,’’ say the Webbs, ‘‘in all the history of 
the English Civil Service, there has never been another such secre- 
tary!’’ Lord John Russell is in the background, but Nassau Senior, 
T. Frankland Lewis and his son George Cornewall, and John George 
Shaw-Lefevre have more prominent and interesting parts. As a body, 
‘‘the three Bashaws of Somerset House’’ (original poor-law commis- 
sioners) are hardly adapted to the villainous parts to which some op- 
ponents try to assign them; but the ‘‘Bastille’’ (the workhouse, in 
which ‘‘the workhouse test’’ is to be applied) is made to appear to some 
as a veritable den of tortures. 

As the early fury against the legislation of 1834 slowly subsides, the 
work of the central government in supervising poor relief becomes 
merged with other work under the Local Government Board, over 
which Sir John Lambert (1871-1882), Sir Hugh Owen (1882-1899), 
Samuel Butler Provis (1899-1910), and others preside with efficiency 
but with a strong tendency toward legalism and bureaucratic for- 
malism. In the meantime, slow developments outside of poor relief, 
in such fields as public education and public health work, are gradually 
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undermining the whole system of central and local organization for the 
relief of destitution. Prevention, not suppression, becomes the pre- 
vailing policy. The poor-law principles of 1834 and the whole super- 
structure of administration are already in decay when Beatrice Webb 
and her associates try to shake it to earth with their Minority Report 
of 1909. But the time is not yet. The war must intervene, and unem- 
ployment must again become a serious national menace before a new 
and wiser policy becomes possible. The ending is happy only in part; 
for, although the Laborites can applaud the abolition of the boards 
of guardians by the Conservatives, they can but hope for better policies 
under an act which leaves to county and county borough councils so 
much freedom of choice as to methods. The problem of unemployment 
is still unsolved, and the authors close with a plea for ‘‘the full and 
complete assumption, by the national government itself, of the re- 
sponsibility for dealing with unemployment and the unemployed.’’ To 
this plea the Labor government has already begun to respond. 

None but the Webbs could have written these two volumes. Their 
long and intimate contact with the whole problem, the special insight 
possessed by Beatrice Webb as a result of her membership on the royal 
commission of 1905-9, their unrivaled knowledge of the problems of 
the working class and of local and central government, their unexcelled 
capacity and facilities for research, and their unswerving zeal for the 
promotion of public welfare through the investigation of social prob- 
lems combined to set them apart as the ones preéminently fitted for the 
task. 

Their readers throughout the world may congratulate themselves 
upon the fact that Sidney and Beatrice Webb have been able in these 
volumes to complete so thoroughly, and with so brilliant a final flourish, 
the monumental work on English local government to which they set 
their hands fully a generation ago. 


WILLIAM ANDERSON. 


University of Minnesota. 


The Splendid Adventure. By THE Rr. HonorasBLte W. M. Huaues. 

(London: Ernest Benn, Limited. 1929. Pp. xviii, 456.) 

Students of government have noted with admiration not unmixed 
with perplexity the genesis of a new conception of Empire relations 
in the British Commonwealth. The story of this genesis during the 
past two decades is told, and told well, in this book. Particularly 
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effective is the treatment of the dilemma in foreign relations between 
the unity of the Empire and the diversified points of view of its several 
parts. In addition, the reader will find an excellent brief consideration 
(particularly from the Australian angle) of the problems of Empire 
trade, immigration, and communication, and chapters on the peculiar 
position of Egypt and India. 

The author is the well-known former premier of Australia. He does 
not hesitate to draw conclusions. To him, unity in foreign policy is 
essential if the Empire’s voice is to be effective in the councils of the 
world. Consequently he views with alarm, on the one hand, any tend- 
ency of Great Britain to ignore the opinion of the Dominions, and, 
on the other, the centrifugal tendency (particularly on the part of 
Canada and the Irish Free State) to appoint separate ambassadors. 
If a common foreign policy is to be developed, swift communication is 
vital, and one gathers that the Empire is thus to be saved by the wire- 
less and the aéroplane! 

The author writes from the point of view of a passionate lover of 
the Empire. He believes thoroughly in the destiny of each of its sev- 
eral parts as well as of the whole. He is the Imperialist in his attitude 
toward its backward peoples, and regards complete self-government for 
India as absurd for many years to come. 

Passing over a distinct anti-American bias and occasional inac- 

euracies of detail, one notes as perhaps the only major defect of the 
book an unjustified attitude of omniscience on public questions, with a 
corresponding intolerance toward the other side. The author’s con- 
clusions may or may not be sound, but he does less than justice to the 
points of view of the Egyptian and Indian nationalists and of those 
who look to the League of Nations to become more and more the arbiter 
of the world’s destinies. 
_ Yet this perhaps typical omniscience of a prime minister may be 
forgiven for what the book really accomplishes. The analysis of Em- 
pire relations is a keen one; nay more, it bears the unmistakable stamp 
of reality reserved for studies by men who have themselves participated 
in the events in question. Without in the least losing sight of practical 
problems, the author has succeeded in conveying both the nature and 
the importance of those intangibles of sentiment, patriotism, and 
loyalty which are the secret of the strength of the British Common- 
wealth of Nations. 


The book is important and effective. The standard accurate, authori- 
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tative, and objective book on the subject of the British Commonwealth 
of Nations remains to be written. Pending its arrival, however, Mr. 
Hughes’ work should be known to all students of comparative govern- 
ment. 


Ernest 8, GRIFFITH. 
Harvard Umwversity. 


Social Research; A Study in Methods of Gathering Data. By GrorcGr 


A. LunpBerc. (New York: Longmans, Green and Co. 1929. Pp. 
xi, 380.) 


Research in the Social Sciences. Epirep By WILson Gres. (New York: 

The Macmillan Co. 1929. Pp. x, 305.) 

An evidence that the social sciences are beginning to find themselves 
as sciences is supplied by the publication, quite recently, and in 
America alone, of as many as half a dozen books dealing with the 
methodology of social research and the relations of the social disciplines 
to one another. Two of these, of widely differing nature, are noted 
in the present review. 

The first—Professor Lundberg’s Social Research—bears a good deal 
of resemblance to Bogardus’s The New Social Research and the more 
recently published Odum and Jocher, Introduction to Social Research. 
All three are concerned primarily with methods of gathering data, and, 
after an introductory chapter on the prospects of social science, Profes- 
sor Lundberg confines himself quite strictly to that matter. The dif- 
ficulties of objective observation of social phenomena are characterized ; 
the mechanics of research, in relation to such matters as terminology 
and classification, are discussed ; the principal accepted methods of social 
inquiry are catalogued ; and rather full consideration, in separate chap- 
ters, is given to the sample in social research, the schedule as an instru- 
ment of observation, field work, case studies, measurement of atti- 
tudes, measurement of social institutions, and the standardization of 
social statistics. 

The study is predicated upon the belief that no essential differences 
separate the social from the physical sciences, and upon the corollary 
that ‘‘the only adjustment technique adequate to modern social situa- 
tions’’ is the technique of natural science. The reviewer is not con- 
vineed of the full validity of these assumptions, but he readily con- 
cedes that in the first four chapters of the book Professor Lundberg 
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makes out a strong case for the opinions which he holds. In any event, 
his analysis of natural-science methodology in its undeniably broad 
and useful application to social research is as satisfactory as can be 
found in print. The volume ought to be at the elbow of every less 
experienced investigator of social problems, and even experts will find 
some things of interest in it. 

When the Institute for Research in the Social Sciences was organized 
at the University of Virginia in 1926, Professor Gee, as director, 
proposed that its program of work be launched under the inspiration 
of a series of lectures by outstanding scholars dealing with the funda- 
mental objectives and methods of research in the various social sciences. 
The suggestion was received favorably, and the second volume here 
noted is the visible result. Without exception, the nine lecturers se- 
lected for the series were as eminent and capable representatives of 
the various fields of learning as could have been assembled. For ex- 
ample, the late Professor Allyn Young spoke for economics, Dr. Wissler 
for anthropology, Dean Pound for jurisprudence, Professor Dewey for 
philosophy, and Dr. Beard for political science. The resulting volume, 
edited by Professor Gee, duplicates nothing hitherto published, and 
there is not a chapter but merits careful reading by every worker in 
the several fields touched upon. 

Political scientists will turn with special interest and expectation to 
Dr. Beard’s contribution. They will find a frank, clear, sympathetic, 
and convincing statement of the obstacles to the creation of a true 
science of politics, followed by a fuller discussion of the form which 
such a science must take, ‘‘assuming it were possible to create it.” 
Ideally, the desired science would ‘‘deal with known tendencies pro- 
jected in time; it would be in some indeterminate measure prophetic” 
—the future being, as Dr. Beard has more than once reminded us, ‘‘as 
real as the past, if we but knew it.’’ Such prognosis is conceded to be 
pretty well beyond our reach. What we can hope to have, however, 
is ‘‘intelligence applied more or less ardently and fearlessly to that 
aspect of human affairs which we call political.’’ Even this pre- 
supposes not merely the amassing of political data, but arrival at a 
far more adequate conception of ‘‘intelligence’’ than we at present 
possess—a conclusion which, it is hardly necessary to remark, offers 
Dr. Beard an opportunity for some observations both amusing and 
instructive. 


Assuming the requisite intelligence, the question remains of the 
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method by which it is to operate on the data of politics. The answer 
sometimes given is: By the method of natural science. But, says Dr. 
Beard, the ‘‘analyzing and adding’’ method of natural science is ‘‘ap- 
plicable only to a very limited degree and, in its pure form, not at all to 
any fateful issues of politics.’’ Indeed, he affirms categorically that 
‘*no science of polities is possible ; or if possible, desirable.’’ The thing 
to be looked for is intelligence applied to the political facets of our 
unbroken social organism—in short, ‘‘creative thinking;’’ and with 
some challenging comments on the conditions (especially in univer- 
sities) favorable or unfavorable to such thinking, the discussion comes 
toaclose. One is left with no very definite impression as to what visible 
manifestations and tangible results of creative thinking in polities we 
may expect eventually to behold. But doubtless Dr. Beard would say 
that this is precisely the sort of thing that cannot be predicted—glse 
a science of politics would, after all, lie within our grasp. 


A. Oaa. 
University of Wisconsin. 


Electrical Utilities; The Crisis in Public Control. By Wiuuiam E. 
MosHer, Editor; G. Crawrorp, E. Himsreap, Mav- 
RICE R. Scuarrr, Louis MircHeLtL. (New York: Harper and Broth- 
ers. 1929. Pp. xx, 335.) 


Dr. William E. Mosher and a staff of associates, under the auspices 
of the School of Citizenship and Public Affairs of Syracuse University, 
have performed a timely and valuable service in presenting in one 
eompact and readable volume the more important outlines of the pres- 
ent status of the public control of electrical utilities, the dominant prob- 
lems relating to such control, and an evaluation of several proposed 
solutions of the problems. 

The authors support their assumption that there is a crisis in public 
control by presenting in a clear outline the essential elements in the 
situation, as follows: 1. The electric power industry has grown rapidly, 
and is assuming a place of great importance in our economic and social 
life. 2. The functions of the electric power industry are essentially of 
a social nature. The authors point out that ‘‘to the extent that those 
in control of the industry resent and resist public regulation and take 
profits in excess of a fair return on the prudent investment in the in- 
dustry, they are obviously looking upon themselves, not as quasi-public 
officials and custodians of a great public trust, but as the representa- 
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tives of a private industry with no other responsibility but to their 
own investors’’ (p. xx). This attitude is one of the important causes 
of the crisis. 

3. Financial structures have been erected without adequate public 
supervision. This is especially true in the case of holding companies. 
In this connection, the authors state that the ‘‘returns from the original 
investment are being pyramided and the financial structure is being 
erected which bids fair to impose an intolerable burden on the in- 
dustry, and one which will affect rates to consumers for an indefinite 
period’’ (p. xix). It is interesting to note that at this point the writers 
take sharp issue with leading public utilities officials, who advocate 
the principle that the capital structure of the holding company cannot 
affect the rate level for the subsidiary operating company, and conse- 
quently cannot affect the cost of electric current to the consumer, since 
the rate level is based solely upon the fair value of the property of the 
operating company used and useful in the enterprise. The writers 
of this book, however, show that the determination of rates is not so 
simple, and that with a commission of amateurs, assisted by an inade- 
quate staff, the public has little chance to prevent holding companies, 
through management charges, contracts, and various other methods, 
from having an appreciable effect upon rate-making. 

4. The public service commissions have failed, for divers reasons, to 
regulate the industry satisfactorily. Among the many reasons given 
are: unsatisfactory and often obscure legislation; a poorly paid staff, 
inadequate as to numbers and technical skill; and a changed attitude 
on the part of the commissions with regard to their function. Orig- 
inally they considered their function to be that of a public protector, 
but in recent years they have, in the main, constituted themselves a 
board of impartial judges set up to decide between the public and the 
utilities. According to the authors, this ‘‘leaves the public without 
the effective guardianship to which it is entitled. The withdrawal of 
the commission from this field removes the only state agency competent 
to undertake the responsibility’’ (p. 21). 

5. There is no satisfactory basis for determining valuations for rate- 
making purposes. This lack is the result partly of unsatisfactory 
legislation, but especially of the somewhat uncertain decisions and 
dicta of the courts. The authors have correctly recognized that rate- 
making is at the very heart of the whole public utility control issue. 
In this connection they have clearly stated the issue between the ‘‘pru- 
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dent investment’’ theory and the ‘‘reproduction cost-new’’ theory 
as a basis for rate-making. The influence of the Indianapolis water- 
rate case is recognized as tending to operate as a virtual nullification 
of rate regulation, because the commissions have been influenced as 
much by what the court has said in this case as by the actual decisions 
in other cases. It is interesting to note in this connection how strik- 
ingly the point was illustrated recently in the decision of the district 
court of the Southern District of New York in the case of New York 
Telephone Company v. Wm. A. Prendergast, ete. (See U. 8S. Daily, 
Nov. 19, 1929). The crisis has been accentuated somewhat by the prop- 
aganda activities of the electricity companies, as brought out in the 
hearings before the Federal Trade Commission. 

Part II of the book is devoted to an evaluation of the several types 
of public control which are worthy of consideration as means of meet- 
ing the crisis. The first suggestion is that control might be secured 
through contracts made by the states. These contracts would bind 
the companies to accept a rate base definitely fixed upon the prin- 
ciple of fair return on actual investment. Thus by the contract method 
the state would be able to free itself from the complications and un- 
certainties growing out of the dicta of the courts on the principle of 
fair value. Whether the courts would declare such a contract valid, 
however, is highly problematical. 

In the second place, it is suggested that public competition in the 
form of government ownership of power plants at Muscle Shoals, 
Boulder Dam, etc., might ‘‘serve as a ‘yardstick’ for all power proj- 
ects in the region’’ (p. 210). The third proposition is the control by 
a league of municipalities such as has been operating in the Canadian 
province of Ontario. The fourth proposal is that of control through a 
National Planning Commission. Such a commission would be similar 
in many respects to the Electricity Commission created in England by 
the law of 1919, and the Electricity Board created by the Electricity 
Supply Act of 1926. 

The last method suggested is control through national ownership. 
The authors recognize, however, that legal and financial difficulties 
and strong public sentiment on the subject of government ownership 
are weighty obstacles. They point out, however, that the best means 
whereby public utilities may escape public ownership is ‘‘acceptance 
of such changes in the regulatory system as will eliminate the unfortu- 
nate practices which have grown up in recent years’’ (p. 291). 
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The book contains a well selected classified bibliography. Dr. Mosher 
and his colleagues are to be congratulated on producing a work of such 
high merit, and one which is of great and timely interest, not only to 
political scientists, but especially to government officials, to the utility 
industries, and to the general public. 


OrRREN C. HORMELL. 
Bowdoin College. 


Public Budgeting: A Discussion of Budgetary Practice in the National, 
State, and Local Governments of the United States. By A. E. 
Buck. (New York: Harper and Brothers. 1929. Pp. x, 612.) 


The scope of this work is well indicated by its main divisions, which 
are: Part I, The General Aspects of Public Budgeting; Part II, Bud- 
getary Forms and Information; Part III, Budget-Making Procedure; 
and Part IV, The Execution of the Budget. 

Mr. Buck has been delving assiduously into the problem of budget- 
making since the publication of his first book on this subject in 1921, 
and the fruits of his labor are garnered in the present volume. He has 
broadened his treatment to cover, not only the formal and technical 
aspects of the subject, but also the historical, legal, social, and economic 
phases. His wide range of contacts and his wealth of material are re- 
vealed by the abundance of his references to actual budgetary prac- 
tices throughout the country. He knows what is being done in federal 
and state budget construction; but he also knows what the budget 
officers of Berkeley and Boston, of Detroit and Brunswick, Georgia, not 
to mention the cities in between, are doing. This practice of keeping 
his discussion in close contact with the realities gives a vitality and 
reality to Mr. Buck’s treatment of the subject which is at once the envy 
and the despair of the armchair scientist. 

The book is written for the practical administrator as well as the 
student. Like its predecessor volume, it abounds in forms and samples 
of good procedure ; but these are much more varied and comprehensive 
in the present than in the earlier book. The insertion of a large number 
of such forms in the text, though probably preferable on the whole to 
relegating them to an appendix, is not without its drawbacks, as the 
text comment does not always keep pace with the forms and a search 
through several pages is sometimes necessary in order to locate the 
figure or form under discussion. 

Mr. Buck’s conception of the theory and scope of the budget-making 
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and budget-executing processes is so adequate and so sound that his 
book can be read and used with great profit by all who are concerned 
with this important subject. He has dealt with it from the standpoint 
of the officials who must construct, approve, and execute the budget— 
a sufficient undertaking for one book. 

Another aspect of the problem, which was doubtless beyond the 
author’s boundary in this work, remains. This is the discovery and 
development of a suitable technique for popularizing the budget— 
getting its meaning across to the people in such manner as to make 
them ‘‘budget-conscious.’’ There is some discussion of publicity in 
this book, but it is incidental, and the educative procedure involved 
in giving vitality to the budget in the thought of the people is not 
touched upon. The gulf between the formalities and technicalities of 
a sound budget procedure and what the budget program means for 
the people, in terms both of public expenditure and public revenues, 
is wide and deep. Democratic control of public finance requires, how- 
ever, that it be bridged. Mr. Buck has contributed notably to the 
architecture on one side of this chasm. It is to be hoped that he will 
assist with the remainder of the job. 


H. L. Lutz. 
Princeton University. 


Regional Survey of New York and Its Environs: Volume II, Studies 
of the Growth and Distribution of Land Values; and of Problems 
of Government. Prepared by THomas Apams, Harotp M. Lewis, 
and THEroporE T. McCroskey, including contributions by various 


other persons. (New York: Committee on Regional Plan. 1929. 
Pp. 320.) 


No brief review can do justice to the multiplex contents of this docu- 
ment. A metropolitan area embracing 5,528 square miles and includ- 
ing probably 10,000,000 inhabitants is brought under the microscope 
of social science and subjected to exhaustive examination and analysis 
to ascertain the causes and conditions bearing upon the distribution and 
movement of its population, the creation and destruction of its land 
values, and the structure and processes of its institutions of local 
government. The result is a study which not only unfolds a fascinating 
history of the social, economic, and political factors entering into the 
development of the prodigious urban agglomeration that has its nucleus 
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on Manhattan Island, but also casts a horoscope of future develop- 
ment and suggests intelligent measures of social control. 

For the sociologist, the economist, and the political scientist, this 
volume is a treasure trove of source material. More complete and 
more perfect data illustrating the inevitable coéfficiency of social, eeo- 
nomic, and political forces are nowhere to be found. Accessibility to 
population, for example, is shown to be the first element in creating 
land values, but it also appears that the fluctuation of land values has 
much to do with the ebb and flow of population, and that the distri- 
bution of both land values and population is deeply affected by govern- 
mental policies as to taxation, transportation, public improvements, 
city planning, and public utility regulation. 

One wonders if the lessons taught by the findings of this survey will 
make any impression upon the motley array of big and little frogs 
who run the political and business affairs of the many turbid puddles 
which make up this dismal swamp of metropolitan life. The authors of 
the survey indulge no hope of organic union of the 436 political com- 
munities, scattered over portions of three states, which collectively 
constitute the metropolitan region; but they vaguely anticipate the 
possibility of an interstate federation of communities through the 
enlargement and extension of codperative government under state 
treaties. It is a consummation devoutly to be wished, but one which 
will tax resources of statesmanship to the utmost. 

CueEsTEeR C, MAXEy. 

Whitman College. 


Suffrage and its Problems. By AuBert J. McCuLtocu. (Baltimore: 
Warwick and York, Ine. 1929. Pp. 185.) 


This monograph concisely reviews the conditions under which the 
‘elective franchise was used in the American colonies and traces the 
abandonment of some qualifications and the introduction of others 
in the subsequent history of the United States. Suffrage problems per- 
taining to negroes, to women, and to immigrants are discussed separ- 
ately and in that order. The solution, repeatedly proposed (pp. 59, 
65, 73, 129, 175), is the minimum requirement of high school training 
for voters. 

A few inaccuracies may be noted. Suffrage was taken from the 
residents of the District of Columbia in 1874 instead of 1878, and the 
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governing commission is not appointed by Congress (p. 81). Too 
many annual elections were provided for in early state constitutions 
to justify the statement that ‘‘tenure of office was longer than it later 
became’’ (pp. 161, 173). Eighty per cent of all electors have not 
voted in presidential elections for some time (p. 162). No recent 
authority is cited to support the estimate that as high as 35 per cent 
of the urban vote is purchasable (pp. 72, 163). ‘‘Formerly, electors 
were exhorted by campaign orators; today, they must be reached 
through some form of press activity’’ (pp. 13, 65, 72). No mention 
of the radio is made. It is hardly exact to say that ‘‘a permanent 
quota basis was established in 1927’ (pp. 135, 145, 150), when the 
two per cent of the 1890 census provision was continued until June 
30, 1929. There are typographical errors in citations of the Yick Wo 
(pp. 102, 182, 185) and Ozawa (pp. 137, 181, 184) cases. ‘‘Cau- 
easians’’ rather than ‘‘free white persons’’ are said to be eligible for 
naturalization (p. 138), and there is no reference to judicial inter- 
pretation of that phrase, as in the case of United States v. Thind (261 
U. S. 204). 

Some more general features of the treatment of suffrage problems 
may be questioned. Suffrage ‘‘is a privilege conferred by the sovereign 
people’’ (p. 9). Who compose ‘‘the sovereign people?’’ The author 
does not attempt to show, in the account of actual extensions or limita- 
tions of the suffrage, how ‘‘the sovereign people’’ brought about these 
results. Nor does he make clear his reason for citing so many opinions 
expressed between 1890 and 1900 and so few, comparatively, of more 
recent origin. Newspaper editorial opinion is cited without dates 
(pp. 96-97). Periodical literature is frequently cited by number (not 
volume) and page, without date, and elsewhere by date but not by 
volume or page. 

Again, why heap so much blame on the foreigner for corruption in 
American cities? Professor Munro has pointed out that cities with rela- 
tively low percentages of foreign-born are not noticeably better gov- 
erned than are those with higher percentages. The immigrant can hard- 
ly be blamed for declines in civic interest which follow waves of reform 
(p. 143). Finally, the reviewer cannot, on the showing made, find 
cause for alarm in the ‘‘menace of foreign radicalism’’ in the United 
States (pp. 49, 53, 155-156), although sympathizing with the general 
trend toward more stringent immigration and naturalization regula- 
tions. Nor does it seem necessary to ‘‘deport the persistently un-Ameri- 
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of ean’’ while everyone remaining in this favored land returns ‘‘to the 
. simple Christian faith of the fathers’’ (p. 176). 
; : The defects which have been noted by no means destroy the value 
ie of the monograph. The four tables listing suffrage qualifications in 
each colony and state from 1621 to 1929 evidence a great amount of 
painstaking and useful work. The accompanying comments sum- 
marize the tabulated facts in convenient form. Writers of American 
E government texts should consult Professor McCulloch’s book in order 
to correct or clarify their statements concerning citizenship as a re- 
quirement for voting. 
Miami University. 


Labor and Farmer Parties in the United States, 1828-1928. By Natu- 
AN Fine. (New York: Rand School of Social Science. 1929. Pp. 
438.) 

This is a detailed, factual account of the political activities primarily 
of labor organizations and very secondarily of farmers’ organizations 
from the establishment of the Philadelphia Workingmen’s party in 
1828 to midsummer of 1925. The account is too much a catalogue of 
dates, personalities, programs, election results, and statistics to war- 
ii rant characterization as ‘‘narrative,’’ but it is valuable as a fund 
i of information and as a reference volume. There are so many threads 
‘ for the author to handle in weaving the fabric that it is not surprising 
that the reader loses the major lines of the pattern at times, though 
closer attention of the author to precise terminology and names of the 
: labor and socialist organizations would have aided materially in a 
clearer understanding of his production. 

From local political societies organized in the late twenties and 
; early thirties, through the state labor parties of the sixties and seven- 
| ties, to the appearance of a labor party in the national arena in the 

eighties, the movement is traced. The vicissitudes of the agricultural 
producers in the Granger, Greenback, Populist, and Farmer-Labor 
party movements, as well as the varying fortunes of socialists of both 

**red’’ and ‘‘pink’’ varieties, are all sketched in more or less detail. 
Mr. Fine holds that the campaign of 1924 was of historic interest, 

if only for the fact that workers, farmers, progressives, and socialists 

actually did get together, independent of the old parties, on a program 
which all could fully and whole-heartedly accept—and what has once 
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been can be again. Even in the present low ebb of labor, farmer, and 
socialist political organizations in this country he is hopeful; he has 
faith in the future of the labor-agrarian political movement because 
from the century’s record he observes that such organizations never 
ceased springing up, and that they appear to be as inevitable here 
as in Europe, where to date they have been more successful. 


Harowp R. BRucE. 
Dartmouth College. 


Source Book of American Political Theory. By BENJAMIN FLETCHER 
Wricut, Jr. (New York: The Macmillan Company. 1929. Pp. vi, 
664.) 


Teachers of political theory agree that a reading of source material 
is essential to a proper understanding of the ideas of any thinker. Only 
in that way can the atmosphere of the period be appreciated. For 
that reason a source-book of well selected extracts is useful as collateral 
reading or as an outline around which a course may be organized, Pro- 
fessor Wright has added to the long list of such books in his Source 
Book of American Political Theory. 

The material is grouped in nine chapters, dealing with (1) the 
theocratic controversies of the colonial period; (2) the arguments of 
the American Revolution; (3) the early state constitutions; (4) the 
creation of the Federal Constitution; (5) the early issues under the 
Constitution, as expressed in the writings of John Adams, Alexander 
Hamilton, Thomas Jefferson, and John Taylor; (6) the growth of 
constitutional democracy as indicated in the debates of various state 
constitutional conventions; (7) the doctrines of the slavery contro- 
versy; (8) the theories of the nature of the union and the struggle 
for state sovereignty; (9) some recent tendencies. Each chapter is 
prefaced by a brief introduction and is followed by a list of references 
to secondary material; and each selection is introduced by a brief 
explanatory statement. 

The author has not attempted to cover all the issues of American 
political thought. He gives chief attention to the controversies of the 
early period of American history and to the struggle over the creation 
and the interpretation of the Constitution. Little fault can be found 
with his selections on these topics. The book is of slight value for the 
period since 1850. The issues of the years between 1850 and 1898, when 
the important problems of reconstruction and of the relation of gov- 
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ernment to business were uppermost, are omitted entirely. And the 
selections of the final chapter, which covers the period from 1898 to 
the present, are chosen somewhat at random, and give little idea of the 
general nature and problems of recent American political thought. 
Five-sixths of the entire volume is devoted to the theories prior to 
1850. This gives a lack of balance and a weak background for an 
appreciative understanding of the issues of the present day. No at- 
tention is given to American doctrines of foreign policy, of territorial 
expansion, or of local government. 
RayMonp G. GETTELL. 

University of California. 


A Guide to Material on Crime and Criminal Justice. Prepared by 
AvuGustus KuHLMAN. (New York: The H. W. Wilson 
Company. 1929. Pp. 633). 


This volume is intended as a guide for the research student and is 
part of the report of the committee of the Social Science Research 
Council on a preliminary survey of research on crime and criminal 
justice in the United States. It is to be followed by a report on the 
present status of research on crime and criminal justice in the United 
States, prepared for the committee by Raymond Moley. The work 
is a classified and annotated union catalogue of books, monographs, and 
pamphlets in thirteen selected libraries and of periodical articles listed 
in the leading periodical indexes relating to criminology, the adminis- 
tration of criminal justice, criminal law, justice, judicial organization, 
criminal procedure, punishment, institutional treatment of offenders, 
pardon, parole, probation, the juvenile court, and crime prevention. 
In preparing the guide, Mr. Kuhlman has had the codperation and as- 
sistance of Dean Wigmore of the Law School of Northwestern Uni- 
versity, Dean Justin Miller of the Law School of the University of 
Southern California, Professor Eldon R. James, librarian of the Har- 
vard Law School, Professor Raymond Moley, Mr. Bruce Smith of 
the National Institute of Public Administration, and numerous others. 

As stated by Mr. Kuhlman, ‘‘the primary purpose of the Social 
Science Research Council in launching this survey was to take stock 
of all research work on crime and criminal justice in the United States, 
in order to provide a basis of fact upon which its advisory committee 
on crime would be able intelligently to consider and formulate proposed 
research projects that are submitted for approval. Further, it was 
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believed that the compilation and publication of such material would 
be of assistance to serious students of the crime problem and would 
stimulate further research.’’ 

The usefulness of the volume is increased by brief annotations of 
a descriptive nature to ‘‘all material that is of value for research 
purposes wherever the title does not convey adequate information 
relative to scope, content, and method of treatment.’’ The book will 
be invaluable to all students of the subject, and the supplementary 


report will be awaited eagerly. A. C. Hanrorp 
Harvard University. 


Politics and Criminal Prosecution. By RaymMonp Mo .ey. (New York: 
Minton, Balch & Co. 1929. Pp. xii, 238.) 


This is an important contribution to the literature of criminal ad- 
ministration, and Professor Moley’s experience qualifies him to speak 
with authority. The book’s essential theme is the power of the prose- 
euting attorney under modern conditions to trade with the accused. 
The extent to which a person guilty of crime is to be punished de- 
pends primarily upon the nature of the bargain that he may drive 
with the prosecutor. The criminal’s strength in this bargaining de- 
pends in large part upon the political influence which he may bring 
to bear. And where the measure of punishment lies in the uncon- 
trolled discretion of one man, as it does in bargaining for pleas of guilty, 
a favorable exercise of this uncontrolled discretion will often be pur- 
chasable. Thus prosecution, politics, and official corruption unite to 
defeat the impartial administration of the criminal law. The prob- 
lem so created is well analyzed by the author. The reader is dis- 
appointed with his conclusions, although somewhat consoled by the 
fact that here is a person unequipped with a ready solution for all 
the woes of the world. The chapter on prosecution in England and 


Canada should be of distinct interest to students of criminal ad- 
ministration in this country. 


Water F. Dopp. 
Yale Law School. 


Iiberty in the Modern World. By Grorce Bryan Logan, JR. (Chapel 
Hill: The University of North Carolina Press. 1928. Pp. xiv, 142.) 
In his first chapter Mr. Logan refers to Lord Acton’s well-known 

failure to write his history of liberty. A good many people have 
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foolishly ventured into parts of the field which Acton abandoned in 
despair. Mr. Logan is one of the few who have ventured and not 
proved themselves foolish. He outlines the development of liberty 
in law, thought and expression, and government, and discusses the 
recent beginnings of liberty in the economic field. Then he considers 
the relation of science to human liberty, and liberty in connection 
with humanism and religion. 

Liberty he defines as ‘‘the fullest and freest adaptation of man’s 
character, faculties, and habits to the world of nature, the world of 
his fellows, and the central world of consciousness, and his resulting 
use of them all, in so far as he is able to use them, for his own good’’ 
(p. 6). This is apparently not intended as a scientific definition. 
But it shows that, though influenced by the modern emphasis on col- 
lectivist values, Mr. Logan writes in the tradition of the Areopagitica 
and the essay On Liberty. He tries, however, to analyze liberty in 
contemporary terms. Like a preacher successfully interpreting a rigid 
creed, he makes the concept practicable without in any way destroy- 
ing it. His liberty has the old spiritual value, but it is a modern 
liberty for a progressive society. 

In most of the ground covered there obviously can be no originality. 
The treatment, however, is mature, and almost merits the term bril- 
liant. It is a pity that Mr. Logan did not live to write a lengthier 
treatise, for he plainly had something to say, and what he has said, 
even in this small space, is highly suggestive. The volume can be 
recommended as worth the serious attention of any one interested in 
political philosophy. 

E. P. CHase. 

Lafayette College. 


International Relations. By RayMonp LESLIE BUELL. Revised Edition. 
(New York: Henry Holt and Co. 1929. Pp. xvii, 838.) 


The revised edition of Mr. Buell’s International Relations comes to 
fill a place already prepared for it. For there must be few students of 
international relations who have not made the acquaintance of the 
first edition, and they as well as others outside the class-room have for 
a number of years been kept in touch with international events of the 
day by the information bulletins issued by the Foreign Policy As- 
sociation under the direction of Mr. Buell. All this is merely to say 
that the author needs no introduction to his readers. 
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That the field of international relations covered by the present 
volume is a wide one, with ill-defined boundaries, may be noted by 
way of caution. Its relation to the cognate field of international law 
is somewhat like that of polities to constitutional law. Just as the 
problem of government in its larger sense is a problem not merely 
of organization and fixed legal rules controlling its activities, but of 
social forces, economic conditions, and agencies for the expression of 
public opinion, so the problem of justice and order among the nations 
is a problem which involves not merely the narrowly restricted rules 
of conduct that have attained the position of law, but the diversified 
interests, social and economic, which bring one nation into association 
or conflict with another and which are thus the moving forces pro- 
moting or retarding the progress of international life. That the line 
between this wider field of international politics and international 
law in the strict sense can be drawn with only approximate accuracy 
is an indication of the fact that international law is still in need of 
definition and development. 

Some qualification, therefore, must be made if we are to accept 
Mr. Buell’s statement that he is approaching the subject of interna- 
tional relations ‘‘from the viewpoint of political science—to begin 
where international law leaves off.’’ Certainly the chapter on minori- 
ties deals with a question which is in several countries the subject of 
binding treaty obligations and is therefore well within the range of 
international law. The same is to be said of the chapters on the in- 
ternational aspects of the drug and liquor control and international 
humanitarianism. Again, the problem of mandates is definitely within 
the scope of legal regulation, as are the problems of sanctions, world 
courts, renunciation of war, international conferences, and conspicu- 
ously the League of Nations. 

The new material incorporated into the revised edition deals with 
the events of the past four years. A discussion of the Young Plan 
supplements the contents of the chapter on Reparations and Allied 
Debts; the Pan American Conference at Havana in 1928 figures under 
The Confederation of Nations; a description of the International Eco- 
nomic Conference of 1927 completes the chapter on Economic Inter- 
nationalism; and the Locarno Agreements, the Kellogg Pact, and 
the Geneva Naval Conference of 1927 are described under The Re- 
nunciation of War and the Limitation of Armaments. While the re- 
vised edition brings the book up to date, the revision is not so thor- 
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oughgoing as to prevent the simultaneous use of the first edition where 
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it is already on the book-shelves. 

It is scarcely necessary to add that the revised edition will be no 
less warmly welcomed by teachers than was the edition which has al- 
ready established its position. The absence of bias from the discussion 
of controversial points, the careful attention to accuracy, the presenta- 
tion of innumerable facts in a readable narrative, together with the 
full bibliographies accompanying each chapter, are strong points of 
commendation. 

C. G. Fenwick. 

Bryn Mawr College. 


BRIEFER NOTICES 


AMERICAN GOVERNMENT AND CONSTITUTIONAL LAW 


Teachers of state government have been hard pressed to find good 
biographies dealing with American governors other than Roosevelt’s 
Autobiography and the various works on Woodrow Wilson. In both 
of these cases national problems naturally overshadowed those of the 
state. Alfred E. Smith’s autobiography, Up To Now (The Viking 
Press, pp. 434), therefore, fills an important gap. With a style that is 
direct, vigorous, and clear, ex-Governor Smith tells the story of his 
publie career and in doing so brings his reader into intimate contact 
with the government and politics of New York State. The titles of 
some of the chapters indicate the wealth of material that is found in 
the volume: ‘‘Learning the Legislative Ropes,’’ in which Smith con- 
fesses that during the first session he did not at any time really know 
what was going on, and that the second term was ‘‘as much of a 
blank ;’’ ‘‘Growing up with the Legislature;’’ ‘‘In and About the 
Legislature ;’’ ‘‘Lobbies, Issues and Legislation;’’ ‘‘Making a New 
Constitution for the State;’’ ‘‘The First Year as Governor;’’ ‘‘Re- 
making a State,’’ in which the governor tells of the fight for adminis- 
trative reorganization and budgetary reform; ‘‘Some Social Prob- 
lems,’’ in which are described the struggle for social, industrial, and 
educational legislation ; ‘‘Some Responsibilities of Being Governor,”’ 
which emphasizes the strain placed upon the governor by numerous 
social duties, and especially by the pardoning power; ‘‘ Putting Busi- 
ness Methods into Government,’’ and ‘‘Figures and Finances.’’ No 
teacher of state government can afford to overlook this autobiography. 
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The Story of the Democratic Party, by Henry Minor, is not 
so much a story as a catalogue; it is a list of events and of the persons, 
important and unimportant, participating in them, rather than the 
history of an institution. The author has not been judicious in the 
selection of his materials, and as a result the study is overcrowded with 
details that have juxtaposition rather than relationship. This natu- 
rally makes for dull reading and slight understanding of the broader 
implications of the subject. A tendency to eulogize good Democrats 
does not reassure the reader of the objective attitude of the writer. 
Nor can one always agree with the estimates and appraisals that are 
made, as for example: ‘‘ History will doubtless place McAdoo as one 
of the great finance ministers of all time.’’ Again, speaking of Mar- 
shall’s eight years as vice-president, the author states: ‘‘It is only fair 
and just to speak of it as the Wilson-Marshall administration.’’ Al- 
though portions of the book are helpful and indicate an intimate grasp 
of minutize on the part of the author, the work as a whole lacks the 
breadth of conception that transforms happenings into history. —E.P.H. 


A revised edition of Professor Charles E. Merriam’s valuable text- 
book, The American Party System (pp. ix, 488), has appeared from the 
press of the Macmillan Company. The title-page bears also the name 
of Harold Foote Gosnell, who aided in the revision and added two new 
chapters: one on The Ballot and Election Laws and another on Popu- 
lar Interest in Voting. These chapters are based upon the results 
gained from field work among the voters in Chicago and elsewhere. 
The facts are presented with the verve of study at first hand, and the 
significance of the problems taken up are also discussed. Perhaps the 
chief merit of the study as a whole is the attention given to interpre- 
tation as contrasted with mere description and historical summary. 
The footnotes have been amplified and new references added that con- 
tribute greatly to their usefulness. In its present form, the volume 
may be welcomed to the increased sphere of usefulness awaiting it. 


Some of the addresses and discussions at the Rollins College In- 
stitute of Statesmanship in March, 1929, have been edited by Prof. 
L. H. Jenks under the caption The Future of Party Government (Win- 
ter Park, Fla., pp. 134). The session was in the nature of a clinic to ex- 
amine the vitality of the Democratic party in the South. Among the 
diagnosticians were Senator Walsh of Montana, President Chase and 
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Professor J. G. de R. Hamilton of the University of North Carolina, 
Professors John Dickinson and Lindsay Rogers, and Messrs. George 
Fort Milton and Robert Lathan of the press. Other topics were the 
possibility of a distinctly liberal party, discussed by O. G. Villard, 
Norman Thomas, Albert Shaw, and Professor A. C. Cole, and some 
aspects of democracy in the machine age by Dean Shepard and Pro- 
fessors Kendrick and Pollock. A number of the papers, such as Pro- 
fessor Rogers’ remarks on party responsibility, are of more than pass- 
ing interest. 


George Harvey, by Willis Fletcher Johnson (Houghton Mifflin Co., 
pp. x, 436), bears the sub-title ‘‘A Passionate Patriot.’’ This rather 
accurately sets the tone of the entire book. The biographer handles his 
subject in a very sympathetic fashion—in fact, in too uncritical a man- 
ner for perfectly balanced treatment. At the same time, by the copi- 
ous use of letters and of selected excerpts from Harvey’s writings, 
Mr. Johnson draws a very clear picture of the American editor and 
diplomat. The work is of particular interest to the student of politics 
for the intimate account given of Harvey’s relations with Woodrow 
Wilson. Perhaps too much emphasis is placed upon the influence of 
Harvey upon Wilson’s career. Certainly the author goes a bit far when 
he describes Harvey’s casual suggestion to Wilson that he might become 
known as the ‘‘Father of the Peace of the World’’ as implanting in 


Wilson’s mind ‘‘the germ, which through strange perversions, was: 


developed into the ambition to form and to lead a world-wide League 
of Nations.’’ Despite a certain degree of bias from which no en- 
thusiastic biographer is entirely free, Mr. Johnson has written a very 
interesting life-story that casts a new gleam upon Anglo-American 
relations and upon the inner polities of president-making. 


Lobbying, by Edward B. Logan, is an excellent summary study of 
the ‘‘institution through which influence is brought to bear upon legis- 
lators and administrators.’’ It is published in pamphlet form as a 
supplement to Vol. cxiiv of the Annals of the American Academy of 
Political and Social Science (pp. 100). After citing numerous specific 
examples of lobbying activities in connection with important acts of 
federal legislation, the author comes to the conclusion that ‘‘the third 
house of Congress is no myth—it is a strong, real part of our govern- 
mental system.’’ In substantiation of this opinion, he describes, in turn, 
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a few of the more important national organizations that maintain head- 
quarters in the capital from which to carry on their persuasive work. 
Perhaps the most valuable part of the study is that dealing with the 
place of the lobbyist in government. How should he be regulated? 
What should be his relation to the political party, to the legislature, to 
the public? The author discusses these questions, and others, with an 


understanding and penetration that are both enlightening and stimu- 
lating.—E. P. H. 


An important current problem of government is dealt with most 
thoroughly and accurately in John J. George’s Motor Regulation in 
the United States (Band and White, Spartanburg, S. C., pp. xix, 226, 
vii). The author first explains the magnitude of the motor carrier in- 
dustry and then discusses ‘‘the motives and means of instituting public 
regulation, the organization, jurisdiction, and work of the regulatory 
agency, its scope, regulation, the form of permission to operate as a 
public carrier, and the process and factors involved in receiving that 
permission.’’ Attention is given also to ‘‘requirements as to public 
safety, service, and rates; to the matter of special taxation of motor 
earriers, and to the transfer and revocation of their certificates to 
operate. The relation between rail carriers and motor carriers’’ is 
treated, and emphasis is ‘‘placed on the problem of regulating those 
motor carriers which are interstate in their operation, the efforts of the 
states to regulate them, and the necessity for the national government 
to deal with interstate operation. Finally, a statement of the prin- 
ciples revealed in the process of regulation and an appraisal of that 
process’’ are set forth. The author points out that the prohibition of 
state denial of certificates to interstate carriers in the Buck and Bush 
eases has stripped the states of their most effective weapon of regula- 
tion and created a ‘‘no man’s land’’ so far as certification is con- 
cerned. The facts presented in the study show that federal legislation 
on the interstate phase is imperative. The author is of the opinion that 
such legislation should embody a provision utilizing ‘‘the state com- 
missions as administrative agencies, with provision for joint state 
boards, and also for appeal to the Interstate Commerce Commission.”’ 
The numerous cases cited are listed in a table of fourteen pages. 


The New Jersey Constitution of 1776, by Charles R. Erdman Jr., 
of Princeton University (Princeton Univ. Press, pp. viii, 166), is one 
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of the best brief studies of one of the original state constitutions known 
to the reviewer. Like most of the first state constitutions, the New 
Jersey constitution of 1776 ‘‘did violence to the dogma of separation 
of powers, that cardinal principle of American political theory, by in- 
termingling functions of an executive, judicial, or legislative nature in 
an indiscriminating manner and by setting up a legislature to which 
the other departments were completely subordinated.’’ In spite of 
the fact that there were practically no restrictions upon the powers of 
the legislature, ‘‘certain constitutional theories which were evolved 
subsequent to 1776 reacted upon and limited the legislative power.’’ 
The way in which constitutional theories operated as a check upon 
legislative power is the central theme of the study, and is treated in 
two excellent chapters on ‘‘ Legislative Omnipotence vs. the Supremacy 
of the Constitution’’ and ‘‘ Judicial Review and the Development of the 
Doctrine of Vested Rights under the Constitution of 1776.’’ 


Polk, The Diary of a President, 1845-1849, is a very interesting book 
made up of selections from Polk’s original four-volume account of his 
term in the presidency. The complete diary was published in a limited 
edition by the Chicago Historical Society, so that this present collec- 
tion, edited by Allan Nevins, makes generally available for the first 
time Polk’s own account of the many important acts that transpired 
during his administration. Of particular value is the light shed upon 
the relations between the President and the leading politicians of the 
day: witness Senator Benton’s proposal that he be made commander 
of the U. S. army in Mexico, and Buchanan’s plea that he be appointed 
a justice of the Supreme Court. Although there is evidence through- 
out that Polk was writing the diary for posterity, it still gives a reveal- 
ing account both of the President and of his times. The book is pub- 
lished by Longmans, Green and Co. (pp. xxv, 412). 


Orren C. Hormell’s bulletin on Corrupt Practices Legislation in 
Maine and How it Works (Bowdoin College, Municipal Research Series 
No. 8, pp. 31), although prepared primarily for the purpose of study 
by the Maine League of Women Voters, has more than local interest. 
It is the author’s conclusion that the corrupt practices law in Maine 
‘facts as little more than a sedative to quiet the public conscience, 
rather than as a cure for the political ills for which it was devised,’’ 
and that there should be a complete revision of the legislation relating 
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to the use of money both in the primary and election campaigns, and 
especially a strengthening of the administration of the law. 


The American Federal System, by K. Smellie (Williams and 
Norgate Ltd., London, pp. viii, 184), is frankly nothing more than an 
introductory account of the problems of American government designed 
for the general reader in England. In compiling this brief survey 
of the government of the United States, the author has relied upon 
the best of the standard works on the subject written by American 
scholars. The constitution, parties, Congress, the judiciary, and the 
executive are explained clearly, and with understanding. The eco- 
nomic interpretation of politics is stressed. 


Two new volumes have been added to the series of Service Mono- 
graphs of the United States Government published by the Institute 
for Government Research of the Brookings Institution, namely, The 
Bureau of the Census (pp. x, 224), by W. Stull Holt, and The Bureau 
of Prohibition, by Laurence F. Schmeckebier (pp. x, 333). These 
monographs describe the history, activities, and organization of the 
respective bureaus. Reprinted in the appendix of each are the laws 
that concern the work of the governmental agency discussed. Both 
books contain a full bibliography. 


The Houghton Mifflin Company has rendered a great service to stu- 
dents and teachers of American government by bringing out a two- 
volume edition of the late Albert J. Beveridge’s monumental Life of 
John Marshall (pp. xxii, 506; xvi, 594; xx, 644; xvi, 668), which sells 
for ten dollars. The work is not abridged in any manner, but is merely 
printed in more compact form without reducing the attractiveness of 
the format or the legibility of the type. 


LOCAL GOVERNMENT 


In the course of his study, The Conditions of Municipal Employment 
in Chicago, in 1926, Professor Leonard D. White came to the conelu- 
sion that the morale of public employees is deeply affected by what the 
public thinks about them. In order to determine what the people of 
Chicago really think about the employees of their city, Professor White 
and his assistants obtained from 4,680 residents personal opinions re- 
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garding the relative prestige values of some twenty characteristic 
occupations in both publie and private employment. The results are 
set forth in a book entitled The Prestige Value of Public Employment 
in Chicago (Univ. of Chicago Press, pp. xix, 183). Professor White 
found that the 4,680 citizens interviewed ‘‘expressed a substantial pref- 
erence for private employment rather than city employment, and in 
such crucial matters as integrity, competence, courtesy, and attention 
to duty, rated city employees much lower than persons in similar oe- 
cupations in the business or commercial world.’’ Furthermore, his 
investigation indicated that city employment in Chicago apparently 
tends to command the greatest amount of respect from ‘‘the immature, 
the uneducated, the foreign born, and the laboring people.’’ The 
author does not believe that the responsibilty for this unfavorable atti- 
tude toward public employment rests with the employees themselves, 
because, in his opinion, it would be difficult ‘‘to distinguish between 
the intelligence, skill, and loyalty of the mass of city employees and an 
equal number of industrial and commercial employees.’’ An analysis 
of the data collected shows, he believes, that the low prestige value of 
public employment is due to the fact that the ‘‘direction, supervision, 
control, and management of city employees is political and has been 
political for so many years without interruption that the citizens of 
Chicago have little confidence in it..... The more so since ‘polities’ 
has sunk to a low estate in Chicago for fifteen years.’’ As a result, 
an ‘‘essentially dishonest situation has become established in city 
employment. .... This dishonest situation is created, maintained, and 
emphasized by those responsible for the personnel policy of the city, 
above all by the mayor and council.’’ 


In 1923 the Harvard University Press published a Manual of In- 
formation on City Planning and Zoning, by Theodora Kimball, which 
contained an introductory statement of principles and procedure; a 
description of the work of the National Conference on City Planning; 
an account of the services performed by the Division of Building and 
Housing of the Department of Commerce; a list of national organiza- 
tions active in promoting city planning; records of city-planning prog- 
ress in the United States and other countries; suggestions on con- 
ducting publicity campaigns for city planning and zoning; and a 
bibliography of 115 pages, including a selected list of references cover- 
ing the field of city planning. Since 1923, the planning and zoning 


% 
i 
z 
5 
4 
4 
4 
; 
+ 
4 
7 
| 


BOOK REVIEWS AND NOTICES 219 


movement has ‘‘progressed by leaps and bounds, with a correspond- 
ing increase in current articles and papers.’’ Miss Kimball, now 
Mrs. Theodora Kimball Hubbard, with the assistance of Katherine 
McNamara, has prepared a supplement to the original manual bring- 
ing it down to date and adding references on regional, rural, and 
national planning. The supplement and the original manual are pub- 
lished in a single volume under the title Manual of Planning In- 
formation, 1928 (Harvard University Press, pp. ix, 188; viii, 103). 


Messrs. P. S. King and Son of London have published a small volume 
entitled Local Government (pp. viii, 119), by E. Bright Ashford. As 
indicated by the sub-title, the book is intended as a simple treatise 
which will give in skeleton form the chief facts on English local govern- 
ment. The author attempts to show that the present local government 
system is a combination of two conflicting ideas, ‘‘the one representing 
local sentiment, individuality, amateur work done by elected and un- 
paid workers ; the other defined by such words as efficiency, uniformity, 
coérdination, central control.’’ Emphasis is placed on the activities 
of the local governments, such as public assistance, education, public 
health, child welfare, housing, care of defectives, highways, municipal 
trading, etc., rather than on organization and structure. The informa- 
tion is up to date and includes a description of the changes made by 
the Local Government Act of 1929, under which the poor law unions, 
as areas of local administration, and the boards of guardians will cease 
to exist after April 1, 1930. 


FOREIGN AND COMPARATIVE GOVERNMENT 

Under the title of The Making of New Germany (D. Appleton and 
Company, two vols., pp. xv, 368; ix, 373), the memoirs of Philipp 
Scheidemann, which appeared in Germany in 1928, have been made 
available to English-speaking readers. The translation by J. E. 
Mitchell has succeeded admirably in preserving the humor and fresh- 
ness of the original, but one is entitled to doubt whether the impressive 
title which has been added to these memoirs in the English version is 
wholly justified. There can be no question that Scheidemann played a 
leading réle in the rise of Social Democracy in Germany and in its 
ultimate, if somewhat short-lived, triumph; but the tone of these vol- 
umes is essentially personal, despite the great political events with 
which they deal. The intention of the author seems clearly not to have 
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been to discuss or portray these events in the light of their general his- 
torical significance, but rather to justify his participation in them. 
For the historian, these volumes will add little that is definitely new. 
They do, however, add substantially to our general understanding of 
the period of Germany’s rise, fall, and reconstruction, and give ex- 
ceedingly interesting portraits of certain of its outstanding figures. 
As an account of the making of new Germany, they are disappointing ; 
but as the lively memoirs of a man who was in the midst of the struggle, 
they are both illuminating and significant. 


Packed between the covers of a small volume entitled Political 
Britain: Parties, Policies, and Politicians: A Survey of Current Brit- 
ish Politics, a Guide to the New House of Commons, and a Directory of 
Political Institutions, edited by Michael Farbman (George Routledge 
and Sons, London, pp. 193), are a large amount of useful data for which 
one would ordinarily have to look in many scattered sources. The 
guide contains a brief description of the English courts; the names 
of the members of the present ministry ; a list of the principal govern- 
ment and public offices and their incumbents; an explanation of the 
parliamentary franchise; the personnel of Parliament; a statement 
of the principal organizations and clubs of the three parties; a list 
of English newspapers and the party affiliations of each; and about 
seventy-five pages devoted to ‘‘Who’s Who in Politices.’’ There are 
also interesting articles on ‘‘British Policy of Today and Tomorrow,”’ 
by H. N. Brailsford, in which the problems confronting the Labor min- 
istry are discussed; ‘‘The Constitution,’’ by Dr. H. Finer; ‘‘Parlia- 
mentary History, 1918-1929,’’ by K. B. Smellie; ‘‘An Analysis of the 
Results of the General Election, May, 1929,’’ by Harold J. Laski; 
‘‘Electoral Reform,’’ by J. H. Humphreys; ‘‘The Liberal Party 
‘‘The Labor Party ;’’ and the ‘‘Conservative and Unionist Party.’’ 


Hamilton Fyfe’s The British Liberal Party (George Allen and Un- 
win, pp. x, 272) is what it purports to be—a fairly comprehensive, 
readable history of the British Liberal party. Its main thesis is that 
the party failed because it attempted throughout its course to unite 
both Whigs and Radicals—and hence could never be whole-heartedly 
progressive. Moreover, it has been particularly ill served by its leaders. 
Gladstone, in particular, comes off badly at the hands of Mr. Fyfe, 
although this is perhaps no more than a further evidence of the tend- 
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ency these days to disparage things Victorian. To American readers, 
the book is chiefly interesting as by indirection shedding light on the 
reasons why the spirit of militant reform has now its preéminent vehicle 
in the Labor party. Only the embers remain in the older party, and 
these in the person of its truly radical leader, Lloyd George. 


It is difficult for the reviewer of such a comprehensive and scholarly 
project as the Cambridge History of the British Empire (Macmillan, 
pp. xxvi, 931), by J. Holland Rose, A. P. Newton, and E. A. Benians, 
to write anything save the obvious. That Cambridge University has 
undertaken the project is a warrant of scholarship both sound and 
broad. That the British Empire has a story worth the telling is a 
guarantee of the work’s interest. The entire project contemplates eight 
volumes, of which the present is the first. Two subsequent volumes will 
bring the general story down to 1921; two others will deal with India; 
and one each will be devoted to Canada and Newfoundland, South 
Africa, and Australia and New Zealand. Though the method of treat- 
mont is topical, and though the twenty-six chapters of Volume I are 
the handiwork of no less than fifteen authors, the book has an un- 
doubted unity. ‘‘The answer seems to be that the Empire or Common- 
wealth has not been made, it has grown; that it is the product of an 
island in which there has never been complete fusion; that it is the 
product of distance; and finally the product of evolution on family 
lines.’’ Readers everywhere will be interested in the excellent survey 
of the Empire’s growth presented in the introductory chapter; Amer- 
icans will read with interest the masterful account of their Revolution 
seen through British eyes; scholars whose fields are economic history, 
sea power, or international law will find more than one chapter full 
of suggestive material —E. S. G. 


Josef Washington Hall (better known by the pen-name of Upton 
Close) is the author of another book on the ‘‘new’’ East. The volume 
is entitled Eminent Asians, and is published by D. Appleton and Com- 
pany (pp. 510). The author discusses, in turn, Sun Yat-Sen, Yama- 
gata, Ito, Mustapha Kemal, Josef Stalin, and Mahatma Gandhi. It 
could hardly be expected that the writer describe the personalities of 
these leaders from a thorough personal acquaintance with them all, but 
at the same time his treatment of them is graphic and sympathetic. In 
fact, the ‘‘man of destiny’’ attitude is adopted, and the author has his 
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heroes contemplating their countries’ respective salvation from an 
early age. The young Kemal, for example, ‘‘conceived his purpose 
in boyhood—he seems to have been born with it.’’ And again, ‘‘while 
other boys slept, Mustapha read about the French Revolution. .... He 
visualized his own people freed from the galling tyranny of a ruler 
who was both weak and ecruel.’’ Such omniscience on the part of the 
casual biographer is hardly convincing. As novelized accounts of what 
Mr. Close imagines his heroes to be, the book is very interesting. The 
biographies seem, however, to be based upon secondary sources and 
tend to be superficial in treatment. It is a volume of vivid impressions. 


The text of A. Meyendorff’s The Background of the Russian Revolu- 
tion (Henry Holt and Co., pp. xvii, 193) consists of the Colver Lectures 
at Brown University, but the notes now added, though jumbled, pro- 
vide new material. Baron Meyendorff confesses to have been a liberal 
in the old régime ; he is frankly reactionary to the present order. The 
Russian Empire remains a puzzle to him. One thing, however, is clear: 
imperial rule was ‘‘the most European of all Russian institutions.’’ 
The revolutionaries—not only the Bolsheviks—were too impatient to 
‘allow sufficient time for the representative system to develop.’’ It 
was a great weakness that ‘‘ Russian political thought was only very 
loosely determined by actual interests and conditions and belonged to 
the non-casual domain of arts, religion, and philosophy.’’ In the 
stormy history of Russia, the ‘‘real continuity is to be found in the 
tenacious myth of the universal leveller.’’—R.V.O. 


The International Institute of Public Law has recently published its 
first Annuaire (Les Presses Universitaires de France, pp. 603), edited 
by its secretary-general, Professor B. Mirkine-Guetzévitch. The first 
part of the volume contains data concerning the Institute; the second 
presents records of the session of 1928, including lengthy discussions 
by Professors Kelsen and Jéze; the third is devoted to extensive 
memorial articles on the late Professors Duguit and Hauriou; and the 
fourth and largest presents a rich collection of organic laws and other 
texts (dating from 1928) relating to constitutional developments 
throughout the world, including decisions of the Supreme Court of the 
United States. The publication is to be continued from year to year, 
and will be of value to all students of public law. 
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La Tchécoslovaque (Librairie Delagrave, pp. 119), by B. Mirkine- 
Guetzévitch and André Tibal, is the initial volume of a series planned 
to deal with the political organization and problems of the various 
European states. Five brief chapters analyzing the Czechoslovak con- 
stitutional system, party situation, and political issues are followed by 


some sixty pages of pertinent documents, presented, of course, in 
French. 


In Le Statut de l’Etat Libre d’Irlande (Rousseau & Cie, pp. 252), 
Dr. Guillaume Faucon presents a useful survey of the constitutional 
law and history of the Irish Free State, especially as touching relations 
with Great Britain, with the British Commonwealth, with foreign 
powers, and with the League of Nations. A final chapter attempts 


a general summary of the juridical position both of the Free State and 
of the British Empire. 


INTERNATIONAL LAW AND RELATIONS 


During the Second Empire, French diplomacy was so much the per- 
sonal policy of the Emperor that even his successive ministers of 
foreign affairs were often ignorant of the real feelings and intentions 
of their master. Despite the zeal and ability of the historians who have 
sought to solve the riddles of French policy in these crowded years, 
much remains obscure. If one pieces together those portions of the 
Emperor’s correspondence which have thus far been published, and 
adds the scattered records of his conversations, the sum total remains, 
for many topics, sadly disappointing. The Paris Embassy during the 
Second Empire. Selections from the Papers of .... Earl Cowley, Am- 
bassador at Paris, 1852-1867, edited by his son, Colonel the Hon. F. A. 
Wellesley (London: Thornton Butterworth, pp. xiv, 337.) throws fresh 
light on many such problems. Except perhaps for Lord Stratford 
de Radcliffe, so fiery and hard to handle, Lord Cowley was widely 
regarded in his day as the best horse in the British diplomatic stables. 
In length of service, and in the extent to which he commanded the 
confidence of Napoleon III, he enjoyed extraordinary advantages as an 
observer of French policy. The bulk of this volume is composed of the 
confidential correspondence exchanged by Cowley and the successive 
foreign secretaries—Granville, Malmesbury, Clarendon, Russell, and 


Stanley—private letters paralleling the official despatches and contain- _ 
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ing the personal touches and fine shading so often lacking in the docu- 
ments drafted with one eye turned toward Parliament and the publie. 
With these are private letters from the Empress Eugenie, Richard 
Cobden, Palmerston, Raglan, and many others. Of special interest to 
American readers is the Emperor’s proposal in 1865 of a defensive 
agreement which would bind both England and France to help each 
other in the case of hostilities provoked by the United States—J. P. B. 


The twenty-first essay in the series of Vélkerrechtsfragen edited 
by Heinrich Pohl and Max Wenzel deals with a very important question 
of international law, namely, that of how to alter municipal law when 
the latter is not in accord with international law. Dr. G. A. Walz, 
the author of this contribution, entitled Die Abénderung Volkerrechts- 
gemassen Landesrechts (Ferdinand Diimmler, Berlin, pp. 174), in- 
vestigates the English, American, German, and Austrian law, basing 
his analysis upon the theoretical assumption of a dual sphere of law 
(Oppenheim). He puts the more general question thus: What means 
are available within the general legal systems here under discussion, 
in order to prevent as much as possible conflicts between municipal and 
international law? The answers to the question in the several systems 
which he investigates suggest a general trend in the direction of adapt- 
ing the national legal systems to the requirements of international law. 
He finds that it is erroneous to suppose the Anglo-American law leading 
in this development; on the contrary, the German Commonwealth and 
Austria provide a qualified constitutional protection for any principle 
of international law which has become part of the national law. This 
is a step forward which is without precedent in Anglo-American law. 
Dr. Walz’s exposition is admirable in many respects, and happily 
combines a profound appreciation of the theoretical problems involved 
with a striking mastery of the existing law bearing upon his point. The 


-literature quoted throughout affords an adequate introduction to the 


various aspects of the problem, but an index or an analytical table of 
contents would have been a useful addition to this otherwise highly 
satisfactory piece of work.—C. J. F. 


Three books, totalling more than three thousand pages, have recently 
appeared upon cases in international law. The Annual Digest of 
Public International Law Cases, 1925-1926 (Longmans, Green & Co., 
pp. xlv, 497), edited by Dr. Arnold D. MeNair, of Cambridge Uni- 
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versity, and Dr. H. Lauterpacht, of the London School of Economics 
and Political Science, is a digest of opinions of national courts of 
various countries, as well as of international courts, commissions, and 
tribunals. The brief digesting in a single volume of 371 cases has been 
made possible through the codperation of more than twenty contribu- 
tors from different countries. A table of cases digested, as well as a 
table of cases cited, together with an index of a topical nature, facili- 
tates the use and adds to the value of an undertaking which is ex- 
perimental and a long step in the direction of centering attention upon 
facts. The book edited by Professor Manley O. Hudson, of the Har- 
vard Law School, is published by the West Publishing Co. as a volume 
in the American Case Book Series and is entitled Cases and other Ma- 
terials on International Law (pp. xxv, 1538). It covers many of the 
cases previously presented in case-books. Professor Hudson has, how- 
ever, not limited his selection of cases to the narrow and sometimes mis- 
leading national decisions often cited, but has included opinions from 
the Permanent Court of International Justice and other international 
tribunals. The arrangement of chapters is also in marked contrast to 
that of other case-books, in that such topics as ‘‘The Society of Na- 
tions,’’ ‘‘ International Claims,’’ ete., are introduced and cases on war 
and neutrality receive relatively less attention. Something of the 
change of emphasis is indicated in the enumeration of material as table 
of cases, table of treaties, and table of national legislation. As an 
example, the essential clauses of six treaties were inserted as a basis 
for the decision in a single illustrative case. Many conventions are also 
included. A Selection of Cases and other Readings on the Law of 
Nations (pp. xxii, 1133), by Professor Edwin D. Dickinson, of the 
University of Michigan, is published by the McGraw-Hill Book Co. 
There is an attempt to limit this book to a field which seems to the 
editor suitable for an elementary course, and he thinks it clear that the 
relations of neutrality and of war should in the main be excluded. The 
purpose sought by the editor is stated to be ‘‘pedagogic rather than 
systematic,’’ and ‘‘the volume includes much public international 
law, a good deal of private international law, some constitutional law, 
and a substantial selection from the municipal law which is applied by 
courts in various cases affecting international relations.’’ These three 
books are evidence of the increasing attention which international re- 
lations are receiving, and the two American case-books show a tendency 


to include material other than cases in the study of international law. 
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Both the Royal Institute of International Affairs and the American 
Council of the Institute of Pacific Relations are to be congratulated on 
the monographs prepared under their auspices for the recent con- 
ference of the Institute of Pacific Relations at Kyoto. Long experience 
in the Far East, including service as vice-consul and consul at Dairen, 
has given Sir Harold Parlett, counsellor of the British Embassy at 
Tokio, a mastery of his subject, enabling him to compress within nar- 
row compass A Brief Account of Diplomatic Events in Manchuria 
(Oxford University Press, pp. viii, 93). To fifty-seven pages of nar- 
rative are appended thirty-four pages of documents and a short bib- 
liography. Under the Chinese Eastern Railway contract of September 
8, 1896, the Chinese government was to have the right of purchase 
thirty-six years after the completion of the line, as stated on p. 60, and 
not thirty years after, as stated on p. 9. Much more thorough in treat- 
ment is the scholarly and objective volume by Professor C. Walter 
Young, The International Relations of Manchuria (University of 
Chicago Press, pp. xxx, 307). The treaties, agreements, and negotia- 
tions concerning the three eastern provinces of China are summarized 
and analyzed with such painstaking care that very few slips are to be 
noted. The dates, May 10, 1910 (p. 95, note 107) ; 1902 (p. 106) ; and 
May 13, 1925 (p. 236), should be May 10, 1909, 1909, and May 13, 1915, 
respectively. The chapter in the British Documents on the Ori- 
gins of the Great War, cited on p. 117, note 174, deals with the negotia- 
tions concerning the Anglo-Japanese alliance of 1905, and not the nego- 
tiations of 1911. The method of arrangement of material adopted by 
the author, however valuable in a reference work, involves an extra- 
ordinary amount of repetition. This, together with the rather heavy 
style, renders this admirable work somewhat tedious for those who read 
it from cover to cover, as no serious student of Far Eastern affairs 


should fail to do.—J. P. B. 


Das Problem der Territorialkonflikte, by R. Flaes (Amsterdam, H. 
J. Paris, pp. 352), bears a somewhat misleading title. It is a doctoral 
dissertation presented to the law faculty of the University of Utrecht, 
in which the author examines the problem of territorial conflicts with 
a view to determining whether they are soluble by juridical methods. 
In order to reach some conclusion in this matter, the writer takes up 
the territorial history of Poland, which illustrates almost all the vicis- 
situdes through which the territory of a state can pass. The upshot 
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of it is that 288 out of the 352 pages of the book are devoted to the story 
of the transformation of the Polish territory. There is nothing novel 
about this portion of the book, which is based on a small number of 
general works, and does not even mention so fundamental a book as 
Lord’s Second Partition of Poland. The general section which follows 
is devoted to an attempt to enumerate and classify the various types 
of territorial change and to an examination of the divers methods of 
settling the disputes that arise from them. The author’s conclusion 
is a negative one, so far as his thesis is concerned. To the reviewer’s 
mind, the book’s value lies chiefly in the fact that it attempts to break 
ground for the study of an important and intricate question. It is 
written with detachment throughout, and makes no attempt to enter 
into a discussion of the practical politics of the Polish question. 


The best chapters in The Isthmian Highway, by Hugh Gordon Miller 
(Macmillan, pp. xiv, 327), deal with the Panama Canal tolls contro- 
versy. Yet the author fails to mention the mission of Sir William 
Tyrrell, or to suggest any relation to Wilson’s Mexican policy. The 
remainder of the book is rambling and badly organized. Although the 
author quotes extensively from primary sources, his analysis and in- 
terpretation of them often leave much to be desired. Roosevelt’s ac- 
tion in the case of Panama is justified by an alleged right of eminent 
domain which the author believes to be recognized in that provision of 
the League of Nations’ Covenant which states that members of the 
League ‘‘ will make provision to secure and maintain freedom of com- 
munications and of transit.’’ In the same vein he asserts that the right 
of a Central American republic to indulge in violent revolutions and 
to settle an election by resorting to civil war ‘‘is really not arguable.’’ 
The United States, however, while revising its bookkeeping concern- 
ing the Panama Canal, should ‘‘ask the Hague Court to appoint an 
auditing (advisory) committee to represent the interests of collective 
civilization in this international waterway.’’—J. P. B. 


For those interested in Near Eastern affairs or in imperialism, 
L’ Affaire de Mossoul, by Dr. P. E. J. Bomli (H. J. Paris, Amsterdam, 
pp. 252), will prove of great interest. As Dr. Bomli carefully points 
out, the crux of the whole matter was oil. The former vilayet of the 
old Ottoman Empire, with its 88,000 square kilometers of barren land 
and 800,000 inhabitants, mostly backward Kurds, was of little in- 
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ternational importance until the discovery of oil. The problem was 
thus primarily one of oil concessions, with English, French, and Ameri- 
ean groups competing for control. The work is primarily an analysis 
of the boundary dispute between Turkey and Great Britain, including 
a detailed discussion of its treatment by the Permanent Court and 
by the Council of the League, with a concluding chapter on the juristi¢ 
principles involved. The book includes a brief but convenient review 
of the situation in Mosul since 1914. 


In his Origin and Conclusion of the Paris Pact (World Peace 
Foundation Pamphlets, vol. xii, no. 2, pp. viii, 227), Denis P. Myers 
gives a scholarly résumé of the negotiations of the Briand-Kellogg 
Treaty and an analysis of its place in the systems of pacific settlement 
established by the states which are parties to it. The accompanying 
documents are well chosen, and are supplemented by a useful index of 
bipartite pacific settlement treaties. 


The Working of the Minorities System under the League of Nations 
(Orbis Publishing Co., Prague, pp. 122), by Joseph S. Rouéek, is a 
brief survey of the national minority question in Europe. It includes 
a discussion of the legal basis of the minority treaties and of League 
procedure. Several selected cases are discussed as illustrations of 
the problem, and in the concluding chapter the minorities system is 
justified. 


Nowhere has the great significance of the Inter-American arbitration 
treaty and accompanying conciliation convention of January 5, 1929, 
been so well brought out as by Charles Evans Hughes in two lectures 
at the Yale Law School, published under the title Pan American Peace 
Plans (Yale University Press, pp. 68). 


POLITICAL THOUGHT AND MISCELLANEOUS 


The second edition of Walter Jellinek’s Verwaltungsrecht (Berlin, 
Julius Springer, pp. xviii, 554), which is Volume xxv of the Ency- 
klopadie Der Rechts- und Staatswissenschaft, testifies to the firm posi- 
tion which this work has already attained as a handy textbook on Ger- 
man administrative law. The changes are few as compared to the first 
edition, and they do not warrant discussion here. It may be worth 
while, however, to recall the general lay-out of the work. It contains 
an introductory part dealing with the delimitation of the field of Ver- 
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waltung and Verwaltungsrecht, to which there is attached a useful 
general bibliography of administrative law in which even the foreign 
and comparative aspects are dealt with in outline. This critical 
bibliography is a good background for the special bibliography given 
at the beginning of each paragraph. The introductory chapter is fol- 
lowed by the Allgemeiner Teil, which is abstract and analytical in the 
tradition of German jurisprudence, taking up successively the sources 
of German administrative law, persons, public duties and rights, facts, 
administrative acts, protection against torts (both through administra- 
tive action proper and through administrative courts), and, finally, 
administrative coercion, ete. Separated from this ‘‘general’’ part is 
a special part dealing, among other things, with the public services, 
taxation, expropriation, police, and schools. It will be seen from this 
summary that the approach is in part juristic and analytical, in part 
functional and descriptive. It is another attempt to master the multi- 
plicity of political phenomena contained in modern administrative ac- 
tivities with the conceptual tools of the jurist, an attempt which, when 
doomed to failure, necessarily seeks refuge in minute descriptions of 
activities without reference to any general concepts at all.—C. J. F. 


In English Thought in the Nineteenth Century (Longmans, Green 
and Co., pp. x, 241), D. C. Somervell presents a pleasant sketch of the 
ideas and theories of the Victorian era. In accord with Dicey’s classi- 
fication, the author divides the period into three distinct phases: an 
opening period of Tory ascendancy lasting up to the passage of the 
Great Reform Bill in 1832; a middle period, extending to 1874, char- 
acterized by the ebullitions of evangelicalism, evolution, and Bentham- 
ite liberalism and the repercussions occasioned thereby; and a third 
period dominated by the concepts of imperialism, collectivism, and 
socialism. To attempt to introduce order into the varied and richly 
colored skein of tangled and conflicting thought of a nation during so 
full a century as the last is a well-nigh futile task. However, having 
outlined his scheme, the author introduces in turn the leading figures 
and proceeds to make a few explanatory remarks about each. This is 
gracefully and lightly done, but the thought of the period has not been 
grasped in its entirety, cogitated deeply, and then interpreted to the 
reader. Rather has the author remained content to act as chairman to 
a meeting of Victorians. Each in turn is presented, with some slight 
attempt at valuation. The book is not an interpretative synthesis of 
the thought of the period, but rather a lucid and brief survey. 
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Current Research in Law for the Academic Year 1928-29, by Marion 
J. Harron (Johns Hopkins Press, pp. vi, 218), is the result of a survey, 
carried on under the auspices of the Institute of Law of the Johns 
Hopkins University, of current investigations and studies in law 
and related fields in the United States. Personal inquiries were sent 
to faculties of law schools; the faculties of American universities 
in the departments of anthropology, business administration, economies, 
history, political science, and psychology; bar associations; crime 
commissions; legislative reference bureaus; research foundations 
of the social sciences; and state and federal bureaus and depart- 
ments. The reports on research projects which were received in re- 
sponse to this inquiry are arranged by the author under appropriate 
subject headings. In every possible case a brief description of the 
scope of the investigation is given, with the probable date of completion 
and the place of publication. Students of government will be especially 
concerned with the studies listed under such headings as administra- 
tive law and public administration; constitutional law; judicial ad- 
ministration ; federal, state, county, and municipal government; inter- 
national law; judicial review; jurisprudence; and legislation. 


Lectures on Legal Topics, 1925-1926 (Macmillan, pp. viii, 359), is 
Volume vi of the addresses delivered before the Bar Association of 
the City of New York by various authorities. Many of the papers are 
of a non-technical nature, of interest to the general student of Ameri- 
can government. This is especially true of the addresses on ‘‘The 
Jury,’’ by Justice P. J. MeCook of the New York Supreme Court; 
‘* Arbitration vs. Litigation,’’ by M. H. Grossman, honorary president 
of the American Arbitration Society, Justice E. J. Lauer of the Munic- 
ipal Court of New York, and Judge Julian W. Mack; ‘‘ How Shall We 
_ Use an Old Constitution to Deal with New Conditions,’’ by Governor 
Silzer of New Jersey, in which federal centralization is discussed and 
regionalism aided by interstate compacts is favored for the solution 
of certain interstate problems; ‘‘Naturalization,’’ by M. A. Sturges, 
district director of naturalization, New York City; and ‘‘The Progress 
of a Criminal Case,’’ by Justice W. H. Black of the New York Su- 
preme Court. Students of international law will find a stimulating 
address on ‘‘The Part of International Law in the Further Limitation 
of Naval Armament,’’ by Professor C. C. Hyde. 
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The Pope is King (G. P. Putnam’s Sons, pp. xii, 325) is written by 
an anonymous author under the pseudonym of ‘‘Civis Romanus.’’ The 
‘“‘story’’ is told of the Roman Question and its recent settlement under 
the treaty negotiated between the Italian government and the Holy 
See. After the historical setting is given, the present factors of sig- 
nificance are indicated, and particular attention is given to Mussolini’s 
réle in the dramatic reconciliation. While the book is intended for the 
general reader, and the colorful elements are stressed, still the basic 
facts presented and the conflicting opinions with regard to the settle- 
ment make the work of some interest to the student of government. 
However, the book is generally lacking in any analytical discussion of 
the fundamental problems of statehood that the anomalous position of 
the Vatican city-state presents. The author has been content to offer a 
descriptive tale—E. P. H. 


The Vanguard Press is publishing a series of Outlines of Social 
Philosophies, two volumes of which have recently appeared. They are 
The Socialism of Our Times (pp. xiv, 377), a symposium, and What és 
Socialism? (pp. ix, 192), by Jessie Wallace Hughan. Inasmuch as 
these volumes are written as avowed propaganda by avowed socialists, 
they are very illuminating statements of points of view, not simply in 
content, but likewise in spirit. The hopes, the aspirations, and the fears 
of socialist thinkers, actors, and agitators are clearly delineated in the 
first volume mentioned, based as it is upon discussions that took place 
during a conference of the League for Industrial Democracy held in 
1928. The book appears to be a verbatim report of this meeting. The 
volume by Dr. Hughan is a survey that attempts to give briefly the 
socialist position. The status quo is examined and its faults indicated ; 
proposed remedies are cited and criticized. The socialist solution is then 
offered, its methods of realization are set forth, and various aspects 
of the new order are described. The book is a clear and fervent por- 
traiture of the official Socialist party policy in this country. 


In The St. Lawrence Navigation and Power Project (pp. xvi, 675), 
by Harold G. Moulton, C. S. Morgan, and A. L. Lee, the Brookings In- 
stitution presents a very comprehensive and excellent analysis of the 
economic aspects of the St. Lawrence River project. Among the many 
interesting aspects of the problem here discussed are the depth of chan- 
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nel required, the practicability of the proposed waterway for various 
types of ocean shipping, and the initial costs and maintenance charges 
of the works. The authors find the project, from the navigation stand- 
point, economically unjustifiable, while present demands for power in 
Canada and the United States are held not to justify hydro-electric 
development on the scale contemplated. Considerably more than half 
of the book is devoted to appendices, these including the recent cor- 
respondence on St. Lawrence development between the United States 
and Canada and analyses of the import and export requirements of the 
Great Lakes—St. Lawrence region which might be served by the pro- 
posed development. 


Continued discussion of the problem of railroad consolidation in the 
United States will lend interest in this country to Howard C. Kidd’s 
A New Era for British Railways (Benn, pp. 158). The volume is, in- 
deed, a study of the British Railways Act of 1921 from a distinctly 
American viewpoint. The advantages accruing from amalgamation are 
found to have been so great that few British railwaymen would care 
to return to the earlier order of things. 
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N. Y.: Teachers College, Columbia Univ. 

Alldredge, J. Haden. Rate-making for common carriers. Pp. xix+201. At- 
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New Haven: Yale Univ. Press. 

Beckner, Earl R. A history of labor legislation in Illinois. Chicago: Univ. of 
Chicago Press. 

Beer, Thomas. Hanna. Pp. 348. N.Y.: Knopf. 
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Arbitration. La natura guiridica dell ’arbitrato internazionale. G. Balladore 
Pallieri. Rev. Diritto Int. July-Sept., 1929. 


. The pan-American arbitration treaty. William T. Stone. For. Pol. 
Assoc. Inf. Service. Nov. 13, 1929. 


Armenia. The settlement of the Armenians. Joseph Burtt. Contemp. Rev. 
Sept., 1929. 

Balkans. The peace of the Balkans. Robert Machray. Fort. Rev. Nov., 1929. 
. Balkanomania. Stanley Casson. Atlan. M. Nov., 1929. 
. L’entente et les Balkaniques aux premiers mois de la guerre, Albert 
Pingaud. Rev. Deux Mondes. Nov. 1, 1929. 

Blockade. Food-ships and the blockade. Editor. New Repub. Nov. 20, 1929. 

Bolivia. Bolivia’s international problems. Henry Grattan Doyle. Current 
Hist. Dec., 1929. 
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Bolivia-Paraguay. Le conflit entre la Bolivie et le Paraguay & propos du 

Chaco boréal. Higinio Arbo. Rev. Gén. Droit Int. Pub. July-Oct., 1929. 
British Foreign Policy. Kénig Eduard VII. und die auswirtige Politik Eng- 

lands. Alfred Stern. Europiaische Gespriiche. Sept., 1929. 

. L’Angleterre continue. Comte de Fels, Rev. Paris. Oct. 1, 1929. 
China. China and the powers. W. EH. Leveson. Fort Rev. Sept., 1929. 
Conference. Conference and compromise. Eduard C. Lindeman. New Repub. 

Noy..20, 1929. 

ube. Das Haager Rechtsgutachten iiber den Kempetenzstreit Ruminiens 
and der europiischen Donaukommission. Frite Krieg. Zeitschrift fiir Volkerrecht. 

XV. Band. Heft 2 (1929). 

Diplomacy. Souvenirs diplomatiques. Ma mission 4 Constantinople (1896- 

1900 (suite et fin). T. G. Djuvara. Rev. Sci. Pol. July-Sept., 1929. 

. La riconvenzione nella procedura internazionale. D. Angilotti. Riv. 

Diritto Int. July-Sept., 1929. 


. Du secret diplomatique. René Dollot. Rev. Gén. Droit Int. Pub. July- 
Oct., 1929. 


. Myron T. Herrick. T. Bentley Mott. Il. III. IV. World’s Work. Oct., 
Nov., Dec., 1929. 

Disarmament. Le projet soviétique de réduction des armements. M. Litvinoff. 
Rev. Droit Int. Sei. Dipl. et Pol. Apr.-June, 1929. 
. Abriistung. Viscount Cecil of Chelwood. Frankreich und die Abriistung. 
Léon Jouhauz. Nord und Siid. July, Aug., 1929. 


. Le désarmement et le socialisme international. Arthur Henderson. 
Rev. Mondiale. July 1, 1929. 

. Avant la conférence du désarmement naval: marine du Ponant, marine 
du Levant. René La Bruyére. Armée nationale ou armée de métier? Général 
Debeny. Rev. Deux Mondes. Aug. 1, Sept. 15, 1929. 

. Zur Abriistungsfrage. Josef L. Kunz. Zeitschrift gesamte Staatswis- 
senschaft. Sept., 1929. 

. Navies and peace: A British view. Philip Kerr. An American view. 
Charles P. Howland. A naval yardstick. H. L. Vickery. The risks of peace. J. 
Ramsay MacDonald. For. Affairs. Oct., Spec. Supp. (Oct.), 1929. 

. The limitation of naval armaments. Denys P. Myers, Moses B. Cots- 
worth, and Others. Cong. Digest. Oct., 1929. 

. Friedenssicherung durch Abriistung? Richard Kleineibst. Sozialis- 
tische Monatshefte. Oct., 1929. 


. Outlying naval bases. William T. Stone. For. Pol. Assoc. Inf. Service. 
Oct. 2, 1929. 
. Mr. MacDonald and the dentist complex. ‘‘ Augur.’’ The prospects 
for parity. D. Arnold-Forster. Fort. Rev. Oct., Nov., 1929. 
. Main factors of disarmament. Philip Marshall Brown. Denmark’s dis- 
armament program. John H. Wuornin. Anglo-American agreement on naval dis- 
armament. James Thayer Gerould. Current Hist. Oct., Nov., 1929. 
. Can armaments be reduced? Jditor. ‘‘Faith, hope and parity.’’ 
Sisley Huddleston. New Repub. Oct. 2, Nov. 13, 1929. 

———. Désarmement. L. Dumont-Wilden. Rev. Bleue. Nov. 2, 1929, 
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. Pacifism in high places. L. J. Maxse. Liv. Age. Nov. 15, 1929. 
. Il disarmo navale, i sottomarini e gli aeroplani. Argus. Nuova Ant- 
ologia. Nov. 16, 1929. 

. Parity up or down? Frederick BR. Barkley. Nation. Nov. 20, 1929. 

. Storm signals for London. Frank H. Simonds. Rev. of Revs. Dec., 


1929. 

Economic Organization. Les problémes de 1’économie internationale. Henri 
Moro. Rev. Beon. Int. Feb., 1929. 

Economic Sanctions. Die wirtschaftlichen Sanktionen des Vélkerbundes, 
Hans Wehberg. Gesellschaft. Jan., 1929. 
. Financial assistance to states threatened with aggression. J. W. Gar- 
ner. Am. Jour. Int. Law. Oct., 1929. 

Egypt. Suspense in Egypt. Owen Tweedy. Fort. Rev. Sept., 1929. 
. The Egyptian treaty and after. Charles Sarolea. English Rev. Sept. 


1929. 

. Labour, Lord Lloyd and Egypt. H. St. J. B. Philby. Contemp. Rev. 
Sept., 1929. 

. Lord Lloyd and Egypt. J. 2. Marshall. Quar. Rev. Oct., 1929. 

. The Nile waters agreement. Pierre Crabités. For. Affairs. Oct., 1929. 

. A new status for Egypt. Elizabeth P. MacCallum. Nation. Oct. 2, 
1929. 


. Britain’s perils in the new Egyptian treaty. Thomas Greenwood. Cur- 
rent Hist. Nov., 1929. 

Entente. Est-ce la fin de l’entente cordiale? L. Dumont-Wilden. Rev. Bleue. 
Sept. 7, 1929. 
. The Anglo-French divorce. Frank H. Simonds. Rev. of Revs. Oct., 


1929. 


. Is the entente cordiale ended? L. Dumont-Wilden. Liv. Age. Oct. 
15, 1928. 

Eupen-Malmedy. Der Selbstbehauptungskampf Eupen-Malmedys. Werner 
Wirths. Deutsche Rundschau. Oct., 1929. 

Europe. Europaische Codperation. Wilhelm Heile. Nord und Siid. July, 
1929. 


. Les états-unis d’Europe et l’exemple américain. J. Lambert. Rev. 
Gén. Droit Int. Pub. July-Oct., 1929. 
. Les états-unis d’Europe. L. Dwmont-Wilden. Rev. Bleue. Aug. 18, 


1929. 


. La pan-Europe de M. Briand. L’Ecouteur. Grande Rev. Sept., 1929. 
. Btats-unis d’Europe. Joseph Barthélemy. Rev. Pol. et Parl. Sept., 


1929. 


. L’empire britannique et les états-unis d’ Europe. Neville Chamberlain. 
Rev. Mondiale. Oct. 15, 1929. 

. Une fédération européenne est-elle possible? Wladimir d’Ormesson. 
Rev. Paris. Oct, 15. 1929. 

. The united states of Europe. John A. Hobson. Nation. Oct. 30, 1929. 
. The disunited states of Europe. Albert Bushnell Hart. Current Hist. 
Nov., 1929. 
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———. The united states of Europe. John A. Hobson. Contemp. Rev. Nov., 
1929. 


. The united states of Europe. Salvador de Madariaga. Liv. Age. Nov. 
1, 1929. 


Extraterritoriality. The former foreign settlements in Korea. Harold J. 
Noble. Am. Jour. Int. Law. Oct., 1929. 


. Personal law of British subjects in Egypt and Palestine. Frederic 
M. Goadby. Law Quar. Rev. Oct., 1929. 


. The extraterritorial issue in China. FH. M. Gull. Nine. Cent. Oct., 


1929. 


. China denounces extraterritorial treaties. Wilbur Burton. Current 
Hist. Nov., 1929. 

Falkland Islands. The Falkland islands dispute between the United States 
and Argentina. Paul D. Dickens. Hisp. Am. Hist. Rev. Nov., 1929. 

Freedom of the Seas. Englisch-amerikanische Flottenrivalitit and Freiheit 
der Meere. Taraknath Das. Preuss. Jahrbiicher. Aug., 1929. 
. Political reasons making undesirable an international agreement as to 
freedom of the seas. William Ledyard Rodgers. Freedom of the seas. Chandler 
P. Anderson. Am. Jour. Int. Law. Oct., 1929. 
. Is the doctrine of the freedom of the seas obsolete? Harold 8. Quig- 
ley. The world-wide naval problem: I. Disarmament as affected by freedom of the 
seas. Burton L. French. Il. A new code of sea law. George Young. Current Hist. 
Oct., Dec., 1929. 
. Anglo-American relations and sea power: I. An English view. Sir 
Valentine Chirol, II. An American view. H. B. Elliston. III. A naval view. Sir 
Archibald Hurd. Nine. Cent. Nov., 1929. 
. Free ships or free seas? George Young. New Repub. Dec. 4, 1929. 

German Foreign Policy. La nouvelle Allemagne politique. Mawrice Aubrey. 
Grande Rev. Sept., 1929. 


. Der Aussenpolitiker Stresemann. Julius Kaliski. Sozialistische Mon- 
atshefte. Oct., 1929. 


. M. Stresemann et le rapproachement franco-allemand. L. Dwmont- 
Wilden, Rev. Bleue. Oct. 19, 1929. 


. Il pensiero e l’opera di Gustavo Stresemann. Francesco Tommasini. 
Nuova Antologia. Nov. 16, 1929. 

Greenland. La question de la souveraineté sur le Groenland oriental. Jens 
Bull. Rev. Droit Int. et Légis. Comp. No. 3, 1929. 


Haiti. The American occupation of Haiti. Raymond Leslie Buell. For. Pol. 
Assoc. Inf. Service. Nov. 27-Dec. 12, 1929. 


. Roover’s problem in Haiti. Editor. New Repub. Dec. 18, 1929. 
Indian Tribes. Indians and treaties in law. N. A.M. MacKensie. Canadian 
Bar Rev. Oct., 1929. 
International Administration. The personnel of international administra- 
tion. Norman L. Hill, Am. Pol. Sci. Rev. Nov, 1929. 
International Labor Organization. Works and methods of the international 
labour organization. H. A. Grimshaw. Koloniale Studien. Apr., 1929. 
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. International labor relations of federal governments. Francis G. Wil- 
son. Southwestern Pol. and Soc. Sci. Quar. Sept., 1929. 

International Law. Entscheidungen nationaler Gerichte von vélkerrechtlicher 
Bedeutung. Karl Strupp. Zeitschrift fiir Vilkerrecht. XV. Band. Heft 2 (1929). 

. La justice internationale et la protection des intéréts privés (a suivre). 
S. Rundstein. Rev. Droit Int. et Légis. Comp. No. 3, 1929. 

. La session de ]’institut international du droit public. XXX. Rev. Pol. 
et Parl. Aug., 1929. 

. Measure of damages in international law. Clyde Hagleton. Yale Law 
Jour. Nov., 1929. 

. Equity as a concept of international law (to be continued). Lester 
Bernhardt Orfield. Ky. Law Jour. Nov., 1929. 

. The new international law. James W. Garner. Miss. Law Jour. Nov., 
1929. 

League of Nations. Les précurseurs espagnols de la S. D. N. A. Reveces. 
Rev. Mondiale. Aug. 1, 1929. 
Who kept the United States out of the league of nations? H. Maurice 
Darling. Canadian Hist. Rev. Sept., 1929. 

. Briand at Geneva. René Benjamin. Ten years of the league. Lord 
Robert Cecil. Some human aspects of the league. ‘Peer Gynt.’ Liv. Age. Sept. 1, 
Oct. 15, Nov. 15, 1929. 

- Quelques réflexions touchant le réglement des conflits internationaux. 
A. Decenciére-Ferrandiére, Rev. Gén. Droit Int. Pub. July-Oct., 1929. 

. La [Xme assemblée de la société des nations. Antoine Sottile. Zeit- 
schrift fiir Vélkerrecht. XV. Band. Heft 2 (1929). 

. The election of Canada to the league of nations council in 1927. Fred- 
eric H. Soward. Am. Jour Int. Law. Oct., 1929. 

. La Xe assemblé de la société des nations. Georges Scelle. Rev. Pol. et 
Parl. Oct., 1929. 

. The tenth assembly. H. Wilson Harris. Contemp. Rev. Oct., 1929. 

. Werk und Werkzeuge des Vélkerbundes. Lord Robert Cecil. Der 
Volkerbund sine ira. Erich Koch-Weser. Wie Genf Volkerbundstadt wurde. Wil- 
liam E. Rappard. Volkerbund und Volkerrecht. S. Rundstein. Nord und Siid. 
Oct., 1929. 

. The league revives. H. N. Brailsford. Latin America at Geneva. Fdi- 
tor. New Repub. Oct. 2, 16, 1929. 

. ‘*Swaraj’’: India, and the league of nations. Arthur Davies. A 
aie Sir Reginald Craddock. Nine. Cent. Oct., Nov., 1929. 

. Reflections from Geneva. Hugh F. Spender. Fort Rev. Nov., 1929. 

. La Xe assemblée de la 8S. D. N. Pierre de Quirelle. Correspondant. 
Nov. 10, 1929. 

Manchuria. Le conflit sino-soviétique et le chemin de fer de l’est chinois. 
G. M. Rev. Pol. et. Parl. Aug., 1929. 

. Weltpolitik in der Mandschurei. Georg Cleinow. Neue Rundsechau. 
Sept., 1929. 

. Japan looks at the Russo-Chinese dispute. K. K. Kawakami. Nine. 
Cent. Sept., 1929. 
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———. Manchuria to-day. Richard Hiilsenbeck. Liv. Age. Sept. 15, 1929. 
. The Russo-Chinese conflict in Manchuria. K. K. Kawakami. For. 
Affairs. Oct., 1929. 
. The Manchurian tangle. Robert Machray. Fort. Rev. Oct., 1929. 
. Soviet-Chinese negotiations for settlement of railway dispute. Harold 
8. Quigley. Current Hist. Oct., 1929. 

Mandates. Economic equality and the mandates commission. Edward C. 
Jenkins. Jour. Pol. Econ. Oct., 1929. 
. Ostafrikanische Eingebornenrechte. Heinrich Dove. Preuss. Jahr- 
biicher. Oct., 1929. 
. The erisis in east Africa. Raymond Leslie Buell. Nation. Nov. 6, 1929. 
. The mandates system after ten years. Raymond Leslie Buell. Current 
Hist. Dec., 1929. 

Mediterranean. Crispi e la politica mediterranea e orientale. III. G. Palumbo- 
Cardella. Politica. June-Aug., 1929. 

Mexico. Le probléme mexicain, les Htats-Unis et nous. Jacques Kulp. Rev. 
Deux Mondes. Oct. 15, 1929. 

Minorities. Quelques réflexions sur les récentes discussions relativement & 
la protection des minorités. A. H. Philipse. Rev. Droit Int. et Légis. Comp. No. 
3, 1929. 


. Madrid und Minderheiten. Austriacus. Neue Literatur zur Minder- 
heitenfrage. Hermann Raschhofer. Minderheitenrecht in deutschen Reich. Her- 
mann Raschhofer. Deutsche Arbeit. July, Aug., 1929. 
. The unhealed wounds of Europe. Sir Willoughby Dickinson. Contemp. 
Rev. Sept., 1929. 
. La Hongrie et les minorités. Comte Frane Hunyadi. Rev. Mondiale. 
Sept. 1, 1929. 
Montenegro. Le calvaire d’un petit peuple héroique: le Monténégro et son 
droit d’existance. Truels wiel. Rev. Droit Int., Sci. Dipl. et Pol. April-June, 1929. 
Morocco. L’Allemagne au Maroc. P. Lowis Riwiére. Rev. Sci. Pol. July-Sept., 
1929. 


. Great Britain and France in northern Africa. Round Table. Sept., 
1929. 


. Morocco revisited. Charles E. Hobhouse. Contemp. Rev. Oct., 1929. 

Nationalism. Nationalism in German history textbooks. P. EZ. Lutz. Hist. 
Outlook. Oct., 1929. 

Naturalization. The Italo-American conflict on naturalization. Robert Fer- 
raré, Current Hist. Nov., 1929. 

Near East. The labor government of the near east. George C. Young. New 
Repub. Oct. 23, 1929. 

Oil Policy. La politique du petréle. Frangois Lescazses. Nouvelle Rev. Aug. 
1, Oct. 1, 15, Nov. 1, 15, 1929. 

——. Oil legislation in South America. Sir Arnold Wilson. For. Affairs. Oct., 
1929. 

Outlawry of War. Kellogg-Vertrag und Vilkerrecht. Georg Cohn. Zeit- 
schrift fiir Vilkerrecht. XV. Band. Heft 2 (1929). 
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. Kellogg-Pagt og Litvinoff-Protokol. Gustav Rasmussen. Gads Danske 
Mag. July-Aug., 1929. 

. Le pacte de Paris et le probléme du désarmement. Nicolas Politis, 
L’Esprit Int. Oct., 1929. 

. The legal effect of the Kellogg-Briand treaty. EH. A. Harriman. Bos- 
ton Univ. Law Rev. Nov., 1929. 

. Did Stimson blunder? Editor. New Repub. Dec. 18, 1929. 

Pacific. Peace in the Pacific. Chester H. Rowell. World’s Work. Nov., 1929. 
Palestine. Palistina und der Sozialismus. Julius Kaliski. Sozialistische monat- 
schefte. Sept., 1929. 

. Palastinensisches. Samuel Saenger. Neue Rundschau. Oct., 1929. 

. Les evénements de Palestine. Kadmi-Cohen. Mercure de France. 
Oct. 1, 1929. 

. Les événements de Palestine. Hugéne Godefroy. Correspondent. 
Oct. 10, 1929. 

. The Palestine conflict. Elizabeth P. MacCallum. For. Pol. Assoc. 
Inf. Service. Oct. 16, 1929. 

. Myths in Palestine. William Zukerman. Nation. Oct. 16, 1929. 

. The Arab attack on the Jews in Palestine. William Schack. The 
conflict between Jews and Arabs in Palestine. Albert H. Lybyer. The Arab- 
Jewish conflict in Palestine: I. Palestine Arab’s claim to be fighting for national 
existence. Ameen Rihani. II. Zionism as a spiritual ideal and a blessing to 
Palestine. Meyer W. Weisgal. Continued danger in Palestine. Albert H. Ly- 
byer. Current Hist. Oct., Nov., Dec., 1929. 

. Jerusalem in ferment. Hallen Viney. Atlan. M. Dec., 1929. 


Persia. Anglo-Persian relations. H. A. Edin. Rev. Oct., 1929. 
Polish Corridor. Peace and the Polish corridor. J. H. Harley. English Rev. 
Sept., 1929. 
Prohibition. L’exterritorialité des ambassades et le prohibition de 1’alcool 
aux Etats-Unis. Crabités. Rev. Pol. et Parl. Aug., 1929. 
. The I’m Alone. Clyde Eagleton. N. Y. Univ. Law Quar. Rev. Sept., 


1929. 
Protectorate. Das franzésische Protektorat in Hinterindien. Erich von Salz- 
mann, Deutsche Arbeit. Aug., Sept., 1929. 
Recognition. Extraterritorial effect of unrecognized governments. Bernard 
Samuels. N. Y. Univ. Law Quar. Rev. Sept., 1929. 
Refugee Problem. I was sent to Athens. Henry Morgenthau. World’s Work. 
Oct., 1929. 
Reparations. La liquidation de la guerre. De la Haye & Genéve ou |’organisa- 
tion des illusions. L. Dwmont-Wilden. Rev. Bleue. July 20, Sept. 21, 1929. 
. Od en est la liquidation des dommages de guerre. Georges Baudous. 
Rev. Pol. et Parl. Aug., 1929. 
. German reparations—1929. 8S. Parker Gilbert and Others. Cong. 
Digest. Aug.-Sept., 1929. 
. Mr. Keynes’ views on the transfer problem. I. Jacques Rueff. I. 
B. Ohlin. III. J. M. Keynes. Econ. Jour. Sept., 1929. 
. Poincaré and the Hague. ‘‘ Augur.’’ Fort. Rev. Sept., 1929. 
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. De la Haye & Genéve. Georges Guy-Grand. Grande Rev. Sept., 1929. 
. Ala conférence de la Haye.—Choses vues et entendues. I, II. Maurice 
Pernot. Ov sera la siége de la banque internationale? Lwucien Petit. Rev. Deux 
Mondes. Sept. 1, 15, Nov. 15, 1929. 

. La conférence de la Haye et la diplomatie. Pierre Bernus. Rev. Paris. 
Sept. 15, 1929. 

. The reparations settlement. Leon Fraser. Int. Conciliation. Oct., 


1929. 


. La conférence de la Haye et 1’esprit international. Maurice Pernot. 
L’Esprit Int. Oct., 1929. 

. Der Ziffernstreit im Haag. Robert Dell. Nord und Siid. Oct., 1929. 
The Hague conference and after. Hugh F. Spender. Contemp. Rev. 


Oct., 1929. 
. Britain at the Hague. Philip Snowden. Liv. Age. Oct. 1, 1929. 
. Transatlantic finance. Louis T. McFadden. Sat. Eve. Post. Oct. 19, 


1929. 


. The riddle of reparations. Will the Young plan work? The inter- 
national bank. George Soule. New Repub. Nov. 6, 13, 20, 1929. 
. La banca dei regolamenti internazionali. G. B. Nuova Antologia. 
Nov. 16, 1929. 
. Problems of creating international bank. James Thayer Gerould. 
Current Hist. Dec., 1929. 
. War indemnities and business conditions. II. Georg Bielschowsky. 
Pol. Sci. Quar. Dec., 1929. 
. The reparations referendum. A. H. Feller. Nation. Dec. 4, 1929. 

Reservations. Le riserve nelle convenzioni collettive. C. Baldoni. Riv. Dir- 
itto Int. July-Sept., 1929. 

Responsibility of States. Stude sur la responsabilité internationale de 1’état. 
W. van Hille. Rev. Droit Int. et Légis. Comp. No. 3, 1929. 

Rhine. L’évacuation de la Rhénanie. Wladimir d’Ormesson. Rev. Paris. 
Aug. 1, 1929. 

Russia. Il concetto sovietista di diritto internazionale. I. G. Filippucci- 
Giustiniani. Politica. June-Aug., 1929. 
. Les relations germano-russes. Otto Hoetzsch. L’Esprit Int. Oct., 


1929. 


. Shall we recognize Russia? A. Duff-Gordon and Charles Roden Buaton. 
Fort. Rev. Oct., 1929. 

Saar. Zur Auslegung des Versailler Vertrages (Saargebiet). Dr. Hein- 
sheimer. Zeitscrift fiir Vélberecht. XV. Band. Heft. 2 (1929). 
. Le probléme de la Sarre. Kenneth Headlam-Morley. La Paix. Feb., 


1929. 


. Le long de nos frontiéres—La question de la Sarre. Fr. De Witt- 
Guizot. Rev. Deux Mondes. Oct. 15, 1929. 
. Le probléme de la Sarre et la négociation franco-allemande. Etienne 
Bougoiiin. Mercure de France. Oct. 15, 1929. 

State Succession. The succession of the Irish free state. Charles Keith Uren. 
Mich. Law Rev. Dec., 1929. 
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Swedish Foreign Policy. Svensk utrikespolitik. Rutger Essén. Svensk Tid- 
skrift. No. 3, 1929. 

Tangier. Die vélkerrechtliche Entwicklung der Tangerfrage 1923-1928. Man- 
fred Langhans-Ratzeburg. Zeitschrift fiir Volkerrecht. XV. Band. Heft 2 
(1929). 

Tariff. Le conflit douanier mondial. A. Daudé-Bancel. Grande Rev. Aug., 
1929. 


. Die europiische Zollmauern. Sir Clive Morrison-Bell. Nord und Sid. 
Aug., 1929. 

. The tariff bill and our friends abroad. F. W. Taussig. European 
reactions to American tariff proposals. André Siegfried. For. Affairs. Oct., 
1929. 


. South American opposition to United States tariff policy. Henry 
Grattan Doyle. Current Hist. Oct., 1929. 

. The tariff as a matter of international concern. Arthur K. Kuhn. 
Am, Jour. Int. Law. Oct., 1929. 

Treaties. Interpretation of treaties. Alexander P. Fachiri. The interpreta- 
tion of treaties. Philip Marshall Brown. The interpretation of treaties by the 
supreme court of the United States. Charles Cheney Hyde. Am. Jour. Int. Law. 
Oct., 1929. 

. De 1’inefficacité des conventions internationales en temps de guerre. 
Francois Maury. Rev. Bleue. Oct. 19, 1929. 

Tyrol. Siidtirol und das italienische Konkordat. Friedrich Mauerkircher. 
Deutsche Arbeit. Sept., 1929. 

Vatican. Remarques sur la politiques: les deux Rome. Georges Guy-Grand. 
Grande Rev. July, 1929. 

. Le traité de latran (11 fév. 1929) et la situation juridique nouvelle 
de la papauté. J.T. Delos. Rev. Gén. Droit Int. Pub. July-Oct., 1929. 
Das preussische Konkordat. Joh. Victor Bredt. Preuss. Jahrbiicher. 


Aug., 1929. 
. The Roman question and the lateran agreements. Round Table. Sept., 


1929, 


. Rome of yesterday and today. Lwigi Villari. Edin. Rev. Oct., 1929. 
. The new crusade. EF. W. Polson Newman. Fort. Rev. Oct., 1929. 

. A diplomatic incident: when Washington closed our vatican ministry. 
Atlan. M. Oct., 1929. 


. The magnificent emergence: old Rome makes new history. Adam Day. 
Century. Autumn, 1929. 


. Le concordat prussien. Jacques Maupas. Correspondent. Nov. 10, 


1929. 


Versailles Treaty. Against Versailles. Count Ulrich von Brockdorff-Rantzau. 
Liv. Age. Sept. 1, 1929. 
. Der Volksrechtsgedanke und die Rechtsvorstellungen von Versailles. 
Edgar J. Jung. Deutsche Rundschau. Oct., 1929. 


War. La guerre a l’histoire. Charles Delwert. Rev. Deux Mondes. Oct. 16, 
1929. 
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War Debts. La ratification. Ignotus. La ratification et l’opinion. Frangois 
Piétri. Rev. Paris. Aug. 1, 15, 1929. 

———. La ratification de l’accord franco-américain Mellon-Bérenger sur le 
remboursement des préts. Gaston Jéze. L’Esprit Int. Oct., 1929. 

. The war debts. Edwin L. James. World’s Work. Oct., 1929. 

World Court. Les affaires traitées par la cour permanente de justice inter- 
nationale pendant la période 1926-1928 (suite). Michel de la Grotte. Rev. Droit 
Int. et Légis. Comp. No. 3, 1929. 

. La révision du statut de la cour permanente de justice internationale. 
R. Cassin. Rev. Gén. Droit Int. Pub. July-Oct., 1929. 

. Der Haager Gerichtshof vor der 10. Vollversammlung. René Cassin. 
Nord und Siid. Oct., 1929. 

. The permanent court of international justice: American accession and 
amendments to the statute. Philip C. Jessup. Int. Conciliation. Nov., 1929. 

. The world court. Newton D. Baker. Am. Bar Assoc. Jour. Dec., 1929. 

World Peace. Die Revolution des Friedens. Otto Lehmann-Russbiildt. Die 
Hoffnung auf Frieden. Nicholas Murray Butler. Nord und Sid. Aug., Sept., 1929. 
. A fresh start in international affairs. Round Table. Sept., 1929. 

. La paix et le projet de Kant. Henri Sérowya. Mercure de France. 
Sept. 1, 1929. 

. Early plans for world peace. C. C. Tansill. Hist. Outlook. Nov., 1929. 
. Sovranita e giustizia nei rapporti fra gli stati. Carlo Schanczer. 
Nuova Antologia. Nov. 1, 1929. 

World War. Serbiens und der Entente Vorkriegspolitik im Lichte neuer 
Urkunden. Curt Schiitt. Preuss. Jahrbiicher. Aug., 1929. 

. Etudes diplomatiques.—Le premier mois de la guerre mondiale. Albert 
Pingaud. La paix des empires centraux. I. II. * * *. Rev. Deux Mondes. Aug. 
1, Sept. 1, 15, 1929. 

. Documents diplomatiques francais. Elie Halévy. Rev. Paris. Sept. 1, 


1929, 
———.. Les origines de la guerre. M. Groub. Rev. Bleue. Sept. 7, 1929. 


. The last days of the Hapsburg empire. Jan F. D. Morrow. Edin. Rev. 
Oct., 1929. 


. Foch and Clemenceau. Raymond Recouly. Scribner’s. Oct., 1929. 

. Die franzésiche Aktenpublikation. Louis Eisenmann. Europiische 
Gespriiche. Oct., 1929. 

. Russia and Constantinople: Count Kokovtzov’s evidence. Michael T. 
Florinsky. For. Affairs. Oct., 1929. 

. The German declaration of war on France: the question of telegram 
mutilations. Harry Elmer Barnes. Am. Hist. Rev. Oct., 1929. 

. Germany and the crime of the world war. C. G. Fenwick. Am. Jour. 
Int. Law. Oct., 1929. 

. The Potsdam conference: new evidence corroborating ambassador Mor- 
genthau. Raymond Turner. Current Hist. Nov., 1929. 
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JURISPRUDENCE 
Books 

Dabin, Jean. La philosophie de l’ordre juridique positif. Paris: Sirey. 

Durham, M. Edith. Some tribal origins, laws, and customs of the Balkans, 
Pp. 318. N. Y.: Maemillan. 

Ehrlich, Eugen. Grundlegung der Soziologie des Rechts. Pp. 409. Miin- 
chen. 

Ewing, A. C. The morality of punishment. Pp. xiv+234. London: Kegan 
Paul. 

Geldart, W. M. Elements of English law. (Revised by Sir William Holds- 
worth.) Pp. 256. London: Butterworth. 

Giese, Friedrich. Einfiihrung in die Rechtswissenschaft. Pp. 108. Berlin: 
Spaeth & Linde. 

Goodenough, Erwin R. The jurisprudence of the Jewish courts in Egypt. New 
Haven: Yale Univ. Press. 

Hampe, T. Crime and punishment in Germany. (Translated by Malcolm 
Letts.) London: Routledge. 

Harris, Louis. The story of crime. Boston: Stratford Press. 

Johnsen, Julia E., comp. The Baumes law. Pp. 189. N. Y.: H. W. Wilson. 

McCarty, Dwight G. Psychology for the lawyer. Pp. 723. N. Y.: Prentice- 
Hall. 

Moschzisker, Robert von. Stare decisis, res judicata, and other selected essays. 
Pp. vii+375. Philadelphia: Cyrus M. Dixon. 

Plucknett, Theodore F. T. A concise history of the common law. Rochester 
(N. Y.): Lawyers Co-op. Pub. Co. 

Port, Frederick John. Administrative law. N. Y.: Longmans. 

Rothe, Tancréde. L’esprit du droit chez les anciens. Pp. ii+157. Paris: 
Sirey. 

Sauer, Wilhelm. Lehrbuch der Rechts-und Sozialphilosophie. Pp. xx+348. 
Berlin: Walther Rothschild. 

Sellin, Thorstein, ed. The police and the crime problem. Pp. v+293. Amn, 
Am. Acad. Nov., 1929. 

Vinogradof, Paul. Roman law in medieval Europe. (Second ed., by F. de 
Zulueta.) Pp. 155. N. Y.: Oxford Univ. Press. 


Articles 

Administrative Law. Rechtsstaat und Verwaltungsrecht. Fritz Morsteim 
Marz. Zeitschrift gesamte Staatswissenschaft. Sept., 1929. 

Admiralty Law. Tradition and commonsense in admiralty. Ernest Bruncken. 
Marquette Law Rev. Dec., 1929. 

Ambulance Chasing. The practice of law by non-lawyers. Charles L. Aarons. 
Marquette Law Rev. Dee., 1929. 

American Law Institute. How the work of the American law institute may 
be applied in practice. J. G. Hardgrove. Marquette Law Rev. Dee., 1929. 

Analytical Jurisprudence. Analytical jurisprudence as related to modern 
legal methods. Frederick J. de Sloovere. N. Y. Univ. Law Quar. Rev. Sept., 1929. 
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. The study of jurisprudence. J. F. Davison. Canadian Bar Rev. Sept., 
1929. 

Appeals. English appellate procedure. Samuel O. Clark, Jr. Yale Law 
Jour. Nov., 1929. 

. Penalties for frivolous appeals. Note Editor. Harvard Law Rev. 
Nov., 1929. 

Arbitration. Arbitration and award: commercial arbitration in California. 
BE. J. 8. Calif. Law Rev. Sept., 1929. 

Bar. The influence of the bar in the advance of civilization. Samuel Rubin. 
Jour. Crim. Law and Crim. Nov., 1929. 

. Conservation of the traditions of the legal profession. Gurney E. 
Newlin. Character requirements for admission to bar: the judiciary’s responsi- 
bility. William C. Coleman. What the bar is doing—what more it can do. 
Emory BR. Buckner. Am. Bar Assoc. Jour. Dec., 1929. 

. Some duties and responsibilities of the legal profession. John H. Lewis. 
Com. Law League Jour. Dec., 1929. 

Blackstone. Bentham on Blackstone: a review. William Renwick Riddell. 
Am. Bar Assoc. Jour. Nov., 1929. 

Capital Punishment. Murder and the death penalty. 2H. Roy Calvert. Na- 
tion. Oct. 16, 1929. 

Case Method. The case method in Canada and the possibilities of its adapta- 
tion to the civil law. Edouard Lambert and Maz J. Wasserman. Yale Law Jour. 
Nov., 1929. 

Certiorari. Purpose of certiorari in supreme court practice and effect of 
denial or allowance. James Craig Peacock. Am. Bar Assoc. Jour. Nov., 1929. 

Common Law. Is there a common will? Learned Hand. Mich. Law Rev. 
Nov., 1929. 

Conflict of Laws. Les accords de latran et le droit international privé. J. 
P. Niboyet. Rev. Droit Int. Sci. Dipl. et Pol. Apr.-June, 1929. 

. Probléme der deutsch-dsterreichischen Rechtsangleichung. Heinrich 
Mitteis. Preuss. Jahrbiicher. Oct., 1929. 

. The divorce of Americans in Mexico. Lindell T. Bates. Am. Bar 
Assoe. Jour. Nov., 1929. 

Constitutional Law. Verfassungslehre. Fritz Hartung. Zeitschrift gesamte 
Staatswissenschaft. Sept., 1929. 

Contempt of Court. Jury shadowing as contempt of court. Henry Alan 
Johnston. U.S. Law Rev. Oct., 1929. 

Crime. The criminal. II. Small fry. III. Sheep in wolves’ clothing. 
A. BR. L. Gardner. Nine. Cent. Sept., Oct., 1929. 

. Combating crime. Clarence Darrow. Forum. Nov., 1929. 

——. The activities and results of crime surveys. John M. Pfiffner. Am. 

Pol. Sci. Rev. Nov., 1929. 


Equality before Law. ‘‘Poor persons’’ in the law courts. Quar. Rev. Oct., 
1929. 


Equity. The origin of equity. Charles A. Keigwin. The nature of equitable 
rights and equitable title. William F. Walsh. Georgetown Law Jour. Nov., 1929. 
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. Blackstone’s treatment of equity. Sir W. 8. Holdsworth. Harvard 
Law Rev. Nov., 1929. 

Habitual Criminals. Modern tendencies in habitual criminal legislation. J. 
A. Boyce McCuaig. Cornell Law Quar. Dec., 1929. 

Humanism. Some jurists and humanists. Bertram B. Benas. Jurid. Rev. 
Sept., 1929. 

Judiciary. The judicial task. Truman 8S. Stevens. Neb. Law Bull. July, 
1929. 


. **To establish justice.’’ Andrew R. Sherriff. Jour. Am. Judicature 
Soe. Dec., 1929. 
. Observations on judicial opinions. Joseph C. Higgins. Tenn. Law 
Rev. Dec., 1929. 

Jury. An optional alternative for the jury in civil cases. Robert W. Devoe, 
Neb. Law Bull. July, 1929. 

. Judicial comment on the evidence in jury trials. Henry L. Walker. 
Am. Bar Assoc. Jour. Oct., 1929. 

. Waiver of jury in felony trials. W. Abraham Goldberg. Mich. Law 
Rev. Dec., 1929. 

Law Enforcement. The popular dogma of law enforcement. Walter Lippmann. 
Yale Rev. Autumn, 1929. 

. Officialism and lawlessness. Albert Jay Nock. Harper’s. Dee., 1929. 
. Justice on the carpet. Richard Washburn Child. Sat. Eve. Post. 
Dec. 7, 1929. 

. Law enforcement is in the hands of the average citizen. H. EZ. French. 
Am. City. Dee., 1929. 

Law Librarians. The educational requirements of law librarians. Frederick 
C. Hicks. Am. Bar Assoc. Jour. Nov., 1929. 

Law of the Case. The ‘‘law of the case’’ in Massachusetts. Henry T. 
Iummus. Boston Univ. Law Rev. Nov., 1929. 

Layman. The layman in quasi-judicial positions. S. H. MoCuaig. Canadian 
Bar Rev. Nov., 1929. 

Legal Education. Legal scholarship and keys to judicial law-making. L. 
Vold. Measure of responsibility which should be assumed by law schools. H. W. 
Arant. Am. Bar Assoc. Jour. Nov., Dec., 1929. 

. Juristie psychopoyemetrology. John H. Wigmore. Ill. Law Rev. 
Dec., 1929. 

Legal History. The cradle of western law: a survey of ultimate judicial 
sources. Charles Swmner Lobingier. U.S. Law Rev. Nov., 1929. 

Mexican Code. Mexico’s bold experiment in new criminal code. Salvador 
Mendoza. Current Hist. Oct., 1929. 

Moral Turpitude. Criminal law—moral turpitude. J. G. G. South. Calif. 
Law Rev. Oct., 1929. 

. Crimes involving moral turpitude. Note Editor. Harvard Law Rev. 
Nov., 1929. 


Officiousness. Officiousness. I. Edward W. Hope. Cornell Law Quar, Dee, 
1929. 
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Parole. Parole: principles and practice. Clair Wileoxr. Jour. Crim. Law 
and Crim. Nov., 1929. 

Penalties. Possible penalties for crime. Dorothy Jean Randall. Jour. Crim. 
Law and Crim. Nov., 1929. 

Prisons. Revolt in our prisons. T. RB. Ybarra. Outlook. Oct. 30, 1929. 
. The relation of jails to county and state. Louis N. Robinson. Jour. 
Crim. Law and Crim. Nov., 1929. 
. English prisons—what they are like. Lord Brentford. Sat. Eve. Post. 
Dec. 14, 1929. 

Problems of Law. The permanent problems of the law. Maz Radin. Cor- 
nell Law Quar. Dec., 1929. ; 

Procedure. Modern English and ancient Roman criminal procedure. Erwin 
J. Urch. U. 8. Law Rev. Sept., 1929. 
. Some problems of bench and bar. Josiah Marvel. Miss. Law Jour. 
Nov., 1929. 
. Justice in British Columbia. Jour. Am. Judicature Soc. Oct., 1929. 
. Trial procedure—past, present and future. Owen J. Roberts. Am. 
Bar Assoc. Jour. Nov., 1929. 
. English procedure in trials and appeals. Thomas Hewes. Who shall 
control criminal procedure? Jour. Am. Judicature Soc. Dee., 1929. 

Racketeering. The high cost of hoodlums. John Gunther. Harper’s. Oct., 
1929. 

Roman Law. [Expropriation in Roman law. J. Walter Jones. Law Quar. 
Rev. Oct., 1929. 

Self-Crimination. A critical comment on the privilege against self-crimina- 
tion. Gabriel Wartels and Basil H. Pollitt. Ky. Law Jour. Nov., 1929. 

Sociological Jurisprudence. Vorfragen der Rechtssoziologie. Julius Kraft. 
Zeitschrift fiir vergleichende Rechtswissenschaft. XLV. Band. I. Heft (1929). 
. Soziologie und Rechtsphilosophie. Peter Zissis. Archiv Rechts-u. Wirt- 
schaftsphilosophie. Oct., 1929. 

Spanish Penal Code. Le nouveau code pénal espagnol. José Guallart L. de 
Goicoechea. Bull. 1’Inst. Interméd. Int. Oct., 1929. 

Witness. Religious belief as qualification of a witness. J. Crawford Biggs. 
N.C. Law Rev. Dec., 1929. 


World Law Bureau. A world law bureau. Charles W. Atwater. Cornell Law 
Quar. Dee., 1929. 


LOCAL GOVERNMENT 
Books 


Ashford, Ethel B. Local government. Pp. viii+-119. London: P. 8. King. 


Danneberg, Robert. La municipalité social-democrate de Vienne. Paris: 
L’Eglantine. 


Duffus, R. L. The New York of the future. N. Y.: Harper’s. 

Ferris, Hugh. The metropolis of tomorrow. N. Y.: Ives Washburn. 

Hoffer, Frank W. Counties in transition: a study of county, public and 
private welfare administration in Virginia. Pp. xv-+255. University (Va.): In- 
stitute for Research in the Social Sciences. 
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Hubbard, Mrs. Theodora Kimball, and Hubbard, Henry Vincent. Our cities 
of today and tomorrow: a survey of planning and zoning progress in the United 
States. Pp. 407. Cambridge: Harvard Univ. Press. 

Karraker, Cyrus H. The seventeenth century sheriff. Chapel Hill (N. C.): 
Univ. of N. C. Press. 

Moore, Charles, Washington, past and present. N. Y.: Century Co. 

Stahl, Charles J. Electric street lighting. Pp. 228. N. Y.: John Wiley. 

Walker, Harvey. Federal limitations upon municipal ordinance making. Pp. 
208. Columbus: Ohio State Univ. Press. 

Weinbaum, Martin. Verfassungsgeschichte Londons. Stuttgart: W. Kohl- 
hammer. 

Whyte, W. E. The local government (Scotland) act, 1929. Pp. viii+-332. Edin- 
burgh: Wm. Hodge & Co. 


Articles 


Accounting. Cost accounting for governmental activities. Gustave A. Moe. 
Pub. Management. Oct., 1929. 

Administration. Some principles of administrative organization. Clarence 
E. Ridley. The place of science in municipal administration. Walter Matscheck. 
The growth of municipal functions. Lent D. Upson. Pub. Management. Sept., 
Nov., 1929. 

Airports. Municipal airport administration. O. HE. Carr. Pub. Management. 
Oct., 1929. 

American Municipal Development. The development of city government 
in America. Samuel C. May. The scope of municipal government. Louis Brown 
low. Pub. Management. Aug., Dec., 1929. 

. The future of the great city. Stuart Chase. Harper’s. Dec., 1929. 

Assessment. How Chicago awoke to need for honest assessments. George 
O. Fairweather. The reassessment of real estate in Cook county—a bloodless 
revolution. John O. Rees. Nat. Mun. Rev. Nov., 1929. 

Borrowing. Regional variation in municipal borrowing rates. Jarl L. 
Moser. Nat. Mun. Rev. Oct., 1929. 

British Local Government. The position and functions of committees in 
local administration. H. O. Hilary. Pub. Admin. Oct., 1929. 

. Developments in British local government in 1929. Arthur Collins. 
Pub. Management. Dec., 1929. 

Budget. The necessity for a budget. C. FE. Campton. Minn. Municipalities. 
Dec., 1929. 

Building Department. How the Cincinnati department of buildings conducts 
its work. C. M. Stegner. Am. City. Nov., 1929. 

Chicago. Chicago, the phenomenal city. Robert Morss Lovett. Current Hist. 
Nov., 1929. 

. Chicago’s persistent traction problem. Paul H. Douglas. Thwarting 
official crime and corruption in Chicago. Albert R. Brunker. Nat. Mun. Rev. 
Nov., 1929. 


City Manager. Cleveland retains council-manager charter. Mayo Fesler. 
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Council-manager government in Fort Worth. Margaret Hall. Pub. Management. 
Sept., Nov., 1929. 

. Cleveland again defeats attack on city manager charter. Mayo Fesler. 
Nat. Mun. Rev. Oct., 1929. 

City Planning. Botched cities. Lewis Mumford. Am. Mercury. Ocet., 1929. 
. It pays to plan. Theodora Kimball Hubbard and Henry Vincent Hub- 
bard. Spaciousness in the city plan—its economic and civic importance. I. II. 
Harold 8. Buttenheim. Making and using air-maps for city and regional planning. 
Arthur A. Cassell. Am. City. Oct., Nov., 1929. 

. A survey of city planning and zoning. Marjorie Dickinson. Tl). Mun. 
Rev. Nov., 1929. 

County Government. Making the county automobile run. Howard P. Jones. 
Am. City. Oct., 1929. 

. The administration of the county of Molise in the twelfth and thir- 
teenth centuries. Part. I. Evelyn Jamison. English Hist Rev. Oct., 1929. 

Elections. Les élections municipales. Raymond Recouly. Rev. de France. 
June 1, 1929. 

Governmental Principles. Some essentials of effective local government. 
Clifford W. Ham. Pub. Management. July, 1929. 

Health. A big city shops for public health: an account of the Syracuse 
health demonstration. Hetty Lovejoy Sorden. Am. City. Oct., 1929. 

. Determining the amount to spend for health activities. W. F. Walker. 
Pub. Management. Nov., 1929. 

Home Rule. Das Grundrecht der kommunalen Selbstverwaltung unter beson- 
derer Beriicksichtigung des Eingemeindungsrechts. Fritz Stier-Somlo. Archiv 
éffent. Rechts. Aug., 1929. 

. The municipal assembly—New York’s home rule legislature. Russell 
Forbes. Wisconsin ‘‘unshackles’’ her cities. Vincent Lynagh. Nat. Mun. Rev. 
Oct., Dec., 1929. 

. Municipal home rule in New York. Case and Comment Editor. Yale 
Law Jour. Nov., 1929. 

Housing. Vienna houses its workers. Henry W. Laidler. New Repub. Oct. 30, 
1929. 

———. Curing slums in Holland. B. 8. Townroe. Contemp. Rev. Nov., 1929. 

Illinois. Local government in Rock Island and Moline. George A. Graham. 
Ill. Mun. Rev. Nov., 1929. 

Industry. Will that new industry be of real benefit to your city? Edmund 
B. Besselievre. Am. City. Nov., 1929. 

Mayor. The American mayor through Chicago eyes. Charles Edward Mer- 
riam. Am. City. Oct., 1929. 

Merit System. The merit system in Chicago and Cook County. Edwin O. 
Griffenhagen. Nat. Mun. Rev. Nov., 1929. 

Metropolitan Area. The Pittsburgh consolidation charter. Joseph T. Miller. 
Simplification of government in metropolitan Chicago. J. L. Jacobs. Nat. Mun. 
Rev. Oct., Nov., 1929. 

Municipal Corporation. The city as a municipal corporation. William B. 
Munro. Pub. Management. Sept., 1929. 
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Municipal Garage. Municipal garage organization and management. G. M. 
Huttonlock. Am. City. Oct., 1929. 

New York. Our island universe. Elmer Davis. Harper’s. Nov., 1929. 

Party System. National parties in municipal politics. 0. Garfield Jones, 
Nat. Mun. Rev. Oct., 1929. 
Philadelphia. Vare’s last triumph? Louis Francis Budenz. Nation. Oct. 2, 
1929. 


Pittsburgh. Pittsburgh reélects mayor Kline. Ralph 8. Boots. Nat. Mun. 
Rev. Dee., 1929. 


Poor Law. The poor law authorities’ part in local government. W. M., 
Mowat. Pub. Admin. Oct., 1929. 

Public Utilities. Public utility franchises for municipalities in Minnesota. 
Frederic B. Garver. Present and possible future of municipal ownership of electric 
plants. Edward W. Morehouse. Minn. Municipalities. Oct., Nov., 1929. 

Purchasing. Aids to better municipal purchasing. Paul V. Betters. Am. City. 
Dee., 1929. 

Regional Government. Regional government; or, the next step in public 
administration. Edgar Ashby. Pub. Admin. Oct., 1929. 

Registration. Permanent registration for voting in German cities. Roger 
H. Wells. Nat. Mun. Rev. Oct., 1929. 

Russian Local Government. Local autonomy in Russian village life under 
the soviets. Karl Borders. Am. Jour. Sociol. Nov., 1929. 

. Municipal government in soviet Russia. I. Before and during the 
revolution. Bertram W. Maxwell. Nat. Mun. Rev. Dec., 1929. 

Salvage. The salvage of municipal wastes. Harrington Place. Pub. Manage- 
ment. Dec., 1929. 

Sanitary District. The sanitary district of Chicago in the supreme court of 
the United States. Gardner 8. Williams. Mich. Law Rev. Nov., 1929. 

Street Lighting. Through the dark ages of street lighting. Charles J. Stahl. 
Am. City. Nov., 1929. 

Swedish Local Government. La politique communale socialistie en Suéde. Rich- 
ard Lindstrém. Avenir Soc. Mar., 1929. 

. Gemeindewirtschaft und Gemeindepolitik in Schweden. Erwin Stein. 
Zeitschrift fiir Kommunalwirtschaft. Mar. 25, 1929. 

Taxation. Comparative tax rates of 235 cities, 1929. C. H. Rightor. Nat. 
Mun. Rev. Dec., 1929. 

Traffic Problem. Abolishing street traffic intersections without grade separa- 
tion. Fritz Malcher. America’s first official state code on traffic signals issued 
by Massachusetts. Mazwell Halsey. Am. City. Sept., Oct., Nov., 1929. 

. Freeing the traffic courts for important cases. Levi M. Hall. TMi. 
Mun. Rev. Nov., 1929. 

Village Government. Winnetka, the model village. Mrs. Benjamin F. Lang- 
worthy. Nat. Mun. Rev. Nov., 1929. 

Washington. Rebuilding the capital. J. Frederick Essary. Sat. Eve. Post. 
Oct. 19, 1929. 


Zoning. Zoning can help the farmer. George B. Ford. Nat. Mun. Rev. Dee., 
1929. 
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POLITICAL THEORY AND MISCELLANEOUS 


Books 

Allen, Devere, ed. Pacifism in the modern world. Pp. 296. Garden City: 
Doubleday, Doran. 

Andrews, C. F. Mahatma Gandhi’s ideas. N. Y.: Macmillan. 

Bagnani, G. Rome and the papacy: an essay on the relations between church 
and state. Pp. xv-+259. London: Methuen. 

Beer, Maz. Social struggles and socialist forerunners. (Translated by H. J. 
Stenning.) Pp. 224. N. Y.: Int. Pubs. 

Bie, Richard. Revolution um Karl Marx. Pp. viii+-347. Leipzig: R. Voigt- 
lander. 

Brown, Ivor. English political theory. Pp. 178. London: Methuen. 

Burns, C. Delisle. Democracy: its defects and advantages. Pp. 207. London: 
Allen & Unwin. 

Cobban, A. Edmund Burke and the revolt against the eighteenth century. 
London: Allen & Unwin. 

Cole, G. D. H. and Margaret. The development of political literature. N. Y.: 
Harcourt, Brace. 

Eastwood, R. A., and Keeton, G. W. The Austinian theories of law and 
sovereignty. London: Methuen. 

Ercole, Francesco. Dal comune al principato. Pp. vii+381. Firenze: Val- 
leechi. 

Flad, Ruth. Studien zur politischen Begriffsbildung in Deutschland wahrend 
der preussischen Reform. Pp. 300. Berlin: Walter de Gruyter. 

Goring, Helmut. Tocqueville und die Demokratie. Pp. xviii4-222. Munich: 
R. Oldenbourg. 

Griziotti, B. Principii di politica diritto e scienza della finanze. Pp. 324. 
Padua: A. Milani. 

Hewart, Lord. The new despotism. N. Y.: Cosmopolitan Book Corporation. 

Homo, Léon. Roman political institutions. Pp. xviii+403. London: Kegan 
Paul. 

Kelsen, Hans. Von Wesen und Wert der Demokratie. (2. umgearbeitete Aufl.) 
Pp. vii+-119. Berlin: J. C. B. Mohr (Paul Siebeck). 

Laidler, Harry W., and Thomas, Norman M., eds. The socialism of our times. 
Pp. 391. N. Y.: Vanguard Press. 

Lapidus, I., and Ostrovityanov, K. An outline of political economy: political 
economy and soviet economics. Pp. 557. N. Y.: Int. Pubs. 

Leibholz, G. Das Wesen der Reprisentation unter besonderer Berucksichtigung 
des Reprisentativsystems. Pp. 214. Berlin: Walter de Gruyter. 

Osborne, C. E. Christian ideas in political history. London: John Murray. 

Parra-Perez, C. Bolivar: contribucion al estudio de sus idea politicas. Paris: 
Ed. Excelsior. 


Pucci, E. Come si é risolta la questione romana. Pp. 200. Rome: L’Osserva- 
tore Romano. 

Richards, Leyton. The christian’s alternative to war: an examination of chris- 
tian pacifism. Pp. 159. N. Y.: Macmillan. 
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Schneider, Herbert W., and Clough, Shepard B. Making fascists. Pp. 212. 
Chicago: Univ. of Chicago Press. 

Seligman, Edwin R. A., ed. Encyclopedia of the social sciences. Vol.I. N. Y.: 
Maemillan. 

Smith, J. Allen. The growth and decadence of constitutional government. 
N. Y.: Holt. 

Titus, Charles H., and Harding, Victor H. Government and society: a study 
in conflict. Pp. 250. N. Y.: Crofts. 


Articles 
Bentham. Bentham: philosopher and reformer. William H. Alexander. N. 
Y. Univ. Law Quar. Rev. Sept., 1929. 


Communism. Is communism spreading? Emile Vandervelde. For. Affairs. 
Oct., 1929. 


. Platon et el communisme. P. C. Solberg et Guy-Charles Cros. Mercure 
de France. Nov. 1, 1929. 


. Blanqui and communism. Edward 8. Mason. Pol. Sci. Quar. Dec., 


1929. 

Democracy. Le réle du ministre des finances dans une démocratic. Gaston 
Jéze. Rev. Sci. et Légis. Finan. Jan.-Mar., 1929. 
. Challenges to democracy: the British labor movement and the con- 
sumers codperatives. Jerome Davis. Century. Autumn, 1929. 

Dictatorship. Die Diktatur und das Problem des grossen Mannes. André 
Maurois. Nord und Siid. Sept., 1929. 
. Diktatur oder Demokratie. Frite H. Herrmann. Der Tiirmer. Sept., 


1929. 


Fascism. Dall’ idea cattolica all’ idea fascista. Antonio Pagano. Politica. 
June-Aug., 1929. 


. Mussolini disciple de Nietzsche. Raoul de Nolva. Mercure de France. 
Oct. 1, 1929. 


. Fascism and the international centre of fascist studies. J. S. Barnes. 
Dublin Rev. Oct., 1929. 


. Un précurseur du fascisme: ]’oeuvre littéraire d’Ordenzo Soffici. Paul 
Guiton. Rev. Bleue. Oct. 5, 1929. 


. Mussolini’s American empire. Marcus Duffield. Harper’s. Nov., 


1929. 

Lenin. Dogma und Dialektik bei Lenin. Valeriu Marcu. Neue Rundschau. 
Aug., 1929. 

Liberty. Liberty and law. Sir J. A. BR. Marriott. Edin. Rev. Oct., 1929. 
. Zur Soziologie der Freiheit. Ludwig Resch. Archiv Rechts-u. Wirt- 
schaftsphilosophie. Oct., 1929. 

Pacifism, Britain’s conscientious objectors. Hubert W. Peet. Nation. Nov. 
13, 1929. 

Parliamentarism. [1 problema del parlamentarismo. Hans Kelsen. Nuovi 
Studi di Diritta, Economia e Politica. July-Aug., 1929. 
. La crise du parlementarisme: le reméde. Comte de Fels. Notre en- 


quéte sur la ‘‘concentration.’’ Marcel Lucain et Comte de Fels. Rev. Paris. 
Sept. 15, Dec. 1, 1929. 
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Personal Rights. An English view of personal rights. Geoffrey Layman. 
Harper’s. Nov., 1929. 
Political Research. Recherches sur la classification des formes politiques. 
Lowis Delbez. Rev. Droit Pub. et Sci. Pol. July-Sept., 1929. 
. The study of the ill as a method of research into political personalities. 
Harold D. Lasswell. Am. Pol. Sci. Rev. Nov., 1929. 
Politics. La raison et les convictions politiques. André Moufiet. Grande 
Rev. July, 1929. 
. Zwischen Geschichte und Politik. Theodor Eschenburg. Nord und 
Sid. Aug., 1929. 
. Some thoughts upon the nature of politics. Viscount Knebworth. Eng- 
lish Rev. Sept., 1929. 
. The composition of politieal attitudes. Gordon W. Allport. Am. Jour. 
Sociol. Sept., 1929. 
. Kunst og Politik. Tom Kristensen. Tilskueren. Nov., 1929. 
. The passing of the politicians. James Murphy. Forum. Nov., 1929. 
Proletariat. Die Umschichtung des Proletariats. Emil Lederer. Neue Rund- 
schau. <Aug., 1929. 
Propaganda. The art of muddlement. Will Irwin. Scribner’s. Oct., 1929. 
Socialism. A propos de la crise doctrinale du socialisme. Henri Noyelle. Rev. 
a@’fecon. Pol. Jan.-Feb., 1929. 
. Un nouveau théoricien du socialisme: Henri de Man. £ James. Rev. 
de Métaphysique et Morale. Jan.-Mar., 1929. 
. Le socialisme et le capitalisme expliqués par Bernard Shaw. Henré Sée. 
Grande Rev. Aug., 1929. 
. Wie wird der Sozialismus verwirklicht? Paul Kampffmeyer. Sozialis- 
tische Monatshefte. Sept., 1929. 
. Socialism. II. Stewart L. Murray. Nine. Cent. Sept., 1929. 
. De l’origine des mots: socialisme, communisme, collectivisme. Alez- 
andre Renard. Rev. Mondiale. Sept. 1, 1929. 
State Functions. Zur Erreichung sozialer Ausgeglichenheit des Staates. 
Oskar Aust. Archiv Rechts-u. Wirtschaftsphilosophie. Oct., 1929. 
. The child and the state. John Cooke. Quar. Rev. Oct., 1929. 
Syndicalism. [1 sindacalismo e la realt& economica. Maffeo Pantaleoni. Poli- 
tica. June-Aug., 1929. 
Teaching of Government. Government and teacher training. H. Arnold Ben- 
net. School and Society. Oct. 26, 1929. 
. An experiment in by-product teaching. James T. Young. Am. Pol. 
Sei. Rev. Nov., 1929. 
Utopia. More’s ‘‘Utopia.’? W. E. Campbell. Dublin Rev. Oct., 1929. 
War Profiteer, Un grand profiteur de guerre: Ouvrard. I. II. IIL. A. 
Arthur-Lévy. Rev. Paris. Aug. 1, 15, Sept. 1, 1929. 
Zionism. Zionism and the peace of the world. Ameen Rihani. The rights 
toa Jewish home land. Bernard Flexner. Nation. Oct. 2, 1929. 
. The passing of political zionism: I. Business leaders supplant national 
idealists, William Zukerman. II. Aims of American leadership in Palestine. 
Bernard G. Richards. Current Hist. Dee., 1929. 
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MILES O. PRICE 
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AMERICAN 
UNITED STATES 


Civil Service Commission. Brief history of United States civil service. Wash- 
ington: Govt. Ptg. Off., 1929. 27 p. 

Commerce department, Census bureau. Official register of United States, 1929, 
containing list of persons occupying administrative and supervisory positions in 
each executive and judicial department of the government, including District of 
Columbia. Washington: Govt, Ptg. Off., 1929. 179 p. 

Congress. Senate. Senate manual, containing standing rules and orders of 
Senate, Constitution of United States, Declaration of Independence, Articles of 
Confederation, Ordinance of 1787, Jefferson’s manual, etc. .... Washington: 
Govt. Ptg. Off., 1929. 726 p. 

. Indian affairs committee. Indian affairs, laws and treaties, v. 4, Laws 
to March 4, 1927 (with treaties, ete.) Washington: Govt. Ptg. Off., 1929. 1406 p. 

. Judiciary committee. Lobbying and lobbyists, preliminary report from 
subcommittee pursuant to S. res. 20.... Washington: Govt. Ptg. Off., 1929. 5p. 
. House of Representatives. Naturalization laws; comp. by Elmer A. 
Lewis .... Washingtun: Govt. Ptg. Off., 1929. 22 p. 

Interior department. Pension bureau. Handbook containing abstracts of 
decisions and opinions and rules of procedure relating to retirement acts of May 
22, 1920, and July 3, 1926, and amendments thereof .... Washington: Govt. Ptg. 
Off., 1929. 184 p. 

Labor department. Naturalization bureau. Supreme court, no. 484, Oct. term. 

United States v. Rosika Schwimmer . . . . (opinion of court.) Washington: Govt. 
Ptg. Off., 1929. 7 p. 
. Women’s bureau. History of labor legislation for women in three states 
(Massachusetts, New York, and California), by Clara M. Beyer, and chrono- 
logical development of labor legislation for women in United States, by Florence P. 
Smith .... Washington: Govt: Ptg. Off., 1929. 288 p. (Bulletin 66). 

Library of Congress. Catalog division. List of American doctoral dissertations 
printed in 1927; prepared by Mary Wilson MacNair. Washington: Govt. Ptg. 
Off., 1929. 266 p. (Contains supplementary lists of theses printed in 1918, 1920, 
1921, 1922, 1923, 1924, 1925, and 1926.) 

. Legislative reference service. Tariff preference in Great Britain and 
British possessions: Imperial tariff preference . . .. Washington: Govt. Ptg. Off., 
129. 42 p. 

Manuscripts division. Journals of Continental Congress. 1774-89. Edited from 
original records in Library of Congress by Gaillard Hunt. v. 26-27. Washington: 
Govt. Ptg. Off., 1928. 

Pan American Union. Guatemalan historical bibliography, by Antonio Batres 
Jaureguil. Washington: Govt. Ptg. Off., 1929. 10 p. 

Personnel classification board. Extract from report of wage and personnel survey. 
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Field Survey division. Personnel classification board: British civil service per- 
sonnel administration; by Morris B. Lambie. Washington: Govt. Ptg. Off., 1929. 
403-469 p. 

State department. Commission of inquiry and conciliation. Bolivia and Para- 
guay. Report of chairman. Sept. 21, 1929. Washington: Govt. Ptg. Off., 1929. 
63 p. 

ZZ American foreign service. Washington: Govt. Ptg. Off., 1929. 60 p. 

. Foreign service of United States, diplomatic and consular, July 1, 
1929. Washington: Govt. Ptg. Off., 1929. 96 p. 

Tariff commission. Tariff in certain foreign countries, letter transmitting ma- 
terial prepared by Tariff commission showing tariff increases in foreign countries, 
method of valuation for ad valorem duties, and duties levied in foreign countries 
on agricultural commodities from United States. Washington: Govt. Ptg. Off., 
1929. 50 p. 

Virgin Islands. Governor, Organization and rules and regulations, govern- 
ment departments and activities... . St. Thomas. V. I., 1928. 132 p. 


STATE AND TERRITORIAL 
ALABAMA 

Taz commission. Compilation of revenue laws of Alabama affecting the assess- 
ment and collection of ad valorem license and other taxes, 1929. Montgomery, 
1929. 398 p. 


ARIZONA 
Secretary of state. Initiative and referendum publicity pamphlet, 1928, con- 

taining a copy of the proposed amendments to the constitution ... . referendum 
. - » initiative measures . . . . regular general election . . . . Phoenix, 1928. 

37 p. 


CALIFORNIA 

Legislature, Joint committee on water problems. Report of the joint com- 
mittee of the senate and assembly dealing with the water problems of the state, 
submitted to the legislature of the state of California . . .. Sacramento, 1929, 
206 p. 

University of California, Berkeley. Aboriginal society in Southern California, 
by William Duncan Strong. Berkeley, 1929. 358 p. (American archeology and 
ethnology, v. 26.) 


OOLORADO 


Governor. Inaugural address of Governor William H. Adams .... 1929. Den- 
ver, 1929. 7 p. 


DELAWARE 

Public archives commission. Corrections and addenda to the printed volume 
published by the state of Delaware, 1886, under the title ‘‘ Minutes of the council 
of the Delaware state from 1776 to 1792.’’ The omissions discovered in the printed 
volume of 1886 led to the issuing of the pamphlet as a supplement thereto. Henry 
Conrad, state archivist... . Dover, 1928. 8 p. 
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. Proceedings of the Convention of the Delaware state held at New- 
Castle on Tuesday the twenty-seventh of August, 1776. Dover, 1927. 43 p. 


FLORIDA 
Governor. Message of Governor Doyle E. Carlton to the twenty-second legisla- 
ture of the state of Florida .... 1929. Tallahassee, 1929. 23 p. 


ILLINOIS 
General assembly. Fifty-siath. Digest of laws enacted January 9, 1929, to 
June 20, 1929 .... Springfield, 1929. 151 p. 
. Joint legislate revenue committee. Report .... by authority of an 


act of the fifty-sixth General assembly, March, 1929. Springfield, 1929. 135 p. 

. Unwersity of Illinois. Urbana. Guizot in the early years of the 
Orleanist monarchy, by Elizabeth Parnham Brush. Urbana, 1929. 236 p. (Uni- 
versity of Illinois studies in the social sciences. v. 15. no. 2. Dated June, 1927.) 


INDIANA 

Unwwersity of Indiana, Bloomington. School of education. Bureaw of codpera- 
tive research. An analysis of the attitudes of American educators and others toward 
a program of education for world friendship and understanding, by Henry Lester 
Smith and Leo Martin Chamberlain. Bloomington, 1929. 109 p. 


IOWA 

Historical society. The bicameral system in practice, by Dorothy Schaffter. 
Towa City, 1929. 110 p. (Ph.D. thesis, 1928.) 

The city manager plan in Iowa, by John M. Pfiffner. Iowa City, 1929. 152 p. 


KANSAS 
University of Kansas, Lawrence. Bureau of business research. Tax exemption 
as means of encouragement to industry, by Jens P. Jensen. Lawrence. 1929. 60 p. 
- . The guaranty of state deposits, by John G. Blocker. Lawrence, 1929. 


58 p. 


MICHIGAN 
Historical commission. Documents relating to Detroit and vicinity, 1805-1813. 
Lansing, 1929. 754 p. (Michigan historical collections, XL.) 


MINNESOTA 
Board of Commissioners on uniform state laws. Report .... St. Paul, 1929. 
47 p. 


NEW YORK 

Governor. Message ... . relating to the form of the constitutional budget. 
Albany, 1929. 5 leaves (mim). 

State department. Local laws of the cities in the state of New York enacted 
during the year 1928 .... Albany, 1929. 180 p. 

University of the State of New York. Duties of trustees of common school 
districts. Albany, 1929. 17 p. (Law pamphlet 4.) 


OREGON 
Taz commission. Laws relating to assessment and taxation. 1929. Salem, 1929. 
141 p. 
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RHODE ISLAND 

Secretary of state. Manual, with rules and orders for the use of the general 
assembly of the state of Rhode Island, 1929-1930 .... Providence, 1929. 464 p. 
TEXAS 

Legislature. Legislative manual. Forty-first Legislature .... Austin, 1929. 
352 p. 
VIRGINIA 

Constitution of Virginia as amended June 19, 1928. Richmond, 1929. 118 p. 

Judicial cowncil.. Minutes of a meeting of the judicial council in Virginia, De- 
cember 5, 1928. Richmond, 1929. 27 p. 


WASHINGTON 


University of Washington, Seattle. The political thought of Roger Williams, 
by James E. Ernst. Seattle, 1929. 229 p. (Univ. of Washington publications in 
language and literature. v. 6, no. 1.) 


WISCONSIN 
Civil service commission. Salary schedules for the types of employment in the 
state civil service of the state of Wisconsin .... Madison, 1928. 29 p. (mim.) 
Dept. of markets. Legal phases of agricultural marketing and agricultural 
eobperaticn. A selected bibliography by Lois Zwinggi. Madison. 1929. 20 p. 
University of Wisconsin, Madison. Mumicipal reference bureau. Salaries of 


city officials in Wisconsin, 1929, by Lorna L. Lewis. Madison, 1929. 17 leaves. 
(mim. ) 


Salaries of village officials in Wisconsin, 1929., by Lorna L. Lewis. 


Madison, 1929. 171 leaves (mim). 


FOREIGN 
BERMUDA ISLANDS 


Delegation to the West Indies conference. Report.... Bermuda, 1929. 13 p. 
BOLIVIA 


Conferencias de plenipotenciarios Bolivianos y Paraguayos, Buenos Aires, 1927- 


1928 .... Actas y documentos de las Conferencias .... La Paz. Escuela tip. 
Salesiana. 1929. 213 p. 


. Ministerio de relaciones exteriores y culto. Documentos relativos a la 


agresién del Paraguay contra el fortin boliviano Vanguardia. La Paz. La rena- 
cimiento, 1929. 129 p. 


Notas y el memorandum de Bolivia contra el tratado de arbitraje ar- 
gentino-paraguayo de 1876. La Paz, Escuela tip. Salesiana, 1929. 64 p. 


OHINA 


Ministry of foreign affairs. Documents with reference to the Sino-Russian 
dispute, 1929. Nanking, Far Eastern information bureau, 1929. 66 p. 
. Sino-foreign treaties of 1928. Peking, 1929. 52 p. 
COLOMBIA 


Codificacién delas leyes y disposiciones ejecutivas sobre extranjeros. Bogoté, 
Imp. Mae., 1929. 
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OUBA 

Oficina panamericana. Cat&logo de obras de derecho internacional e historia de 
América que el govierno cubano pone a disposicién, para consulta, de las Sefiores 
delegadosa la 6a conferencia internacional Américana. Habana, 1928. 429 p. 
DOMINICAN REPUBLIC 

Tratado de paz, amistad y arbitraje entre la Repdblica Dominicana y la re- 
publica de Haiti .... Santo Domingo, 1929. 1p. 
. Tratado fronterizo Dominico-Haitiano . . . . Santo Domingo, 1929. 


23 p. 
GERMANY 

Bremen—Statistisches landesamt. Bremen, 1900-1927. Bildliche darstellung 
des standes und der entwicklung der bevélkerung des wirtschaftlebens und der 
staatliche verwaltung seit anfang des jahrhunderts. Bremen, 1929. 95 p. 
GREAT BRITAIN 

Foreign office. British documents on the origins of the war, 1898-1914. Ed. 


by G. P. Gooch . . . . and Harold Temperley . . . . London. . . . 1929 
v4: The Anglo-Russian rapprochement. 1903-7. 656 p. 


India office. East India. Report of the Indian states committee, 1928-1929. 
London: H. M. 8. O., 1929. 74 p. Cmd. 3302. 


. Royal colonial institute, Library. A select list of recent publications 
contained in the Library of the R. C. L., illustrating the constitutional relations 
between the various parts of the British Empire. Comp. by Evans Lewin. London: 
R. C. L., 1926. 30 p. 
GUATEMALA 

Comision de limites. The boundary dispute between Guatemala and Honduras; 
sovereignty of Guatemala in the valley of ‘‘ Rio Motagua’’ up to the summit of Cor- 
dillera ‘‘De Merendon,’’ Guatemala, 1929. 40 p. 
HAITI 

Discourse prononcé par Mr. Emanuel Destin, du Conseil d’etat, dans la seance 
de cette assemblée, le 12 juin 1929... . Port au Prince, 1929. 21 p. 
HOLY SEE 

Inter sanctamsedem et Italiae regnum conventiones initae die 11 Februarii 1929. 
_ Rome Typis polyglottis Vaticanis, 1929. 209-295 p. (in Italian.) 
LATVIA 

Ministére des affaires étrangerés. Recueil des principaux traités conclus par 
la Lettonie avec les pays étrangers, 1918-1928 ... . Riga, 1928. (Text in original 
language and French.) 
MEXICO 


Ministerio de relaciones exteriores. Archivo de Indias. Indice de documentos 
de nueva Espafia existentes en el archivo de Indias de Sevilla. Tomo II. Mexico, 
1929. 451 p. 

Conferencia internacional Americana de conciliacién y arbitraje, In- 
forme de las delegados de Mexico .... 1929. 66 p. 
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PANAMA 

Seoretarta de relaciones exteriores. Relacion de los tratados. Convenciones, 
y convenios vigentes, suscritos por la Republica de Panam&, de Noviembre 1903 & 
Febrero 1929. Panam4, Imp. Mac., 1929. 58 p. 
PARAGUAY 

Ministerio de relaciones exteriores. . . . . Libro blanco, documentos relativos 
a las conferencias de Buenos Aires sobre la cuestién de limites paraguayo-boliviano 
y algunos antecedentes 1927-1928. Asuncién, Imp. Nac. 1928. 219 p. 
PORTUGAL 

Ministério dos negécios estrangeiros .... Plaidories du délegue du gouverne- 
ment de la Republique portugaise. Audiences du Tribunal arbitral, A Lausanne 
.... pour le jugement du differend portugais-allemand .... Lisboa, Imp. Nac., 
1928. 142 p. 

INTERNATIONAL 

LEAGUE OF NATIONS 

Amendment of the covenant of the League of nations as a result of the general 
adhesion of the members of the League to the pact of Paris for the renunciation 
of war. Extracts from the records of the tenth ordinary session of the assembly. 
Geneva, Oct. 15, 1929. 23 p. 1929. v.17. 

Conference for the Codification of international law. Draft rules of 
procedure. Geneva, 1929. 4 double pages (Fr. & Eng.) 1929. v. 7. 

. Constitution of ‘Iraq (organic law). Geneva, 1929. 1929. VI. Al. 

Collection of international agreements and internal legal pro- 
vision for the prevention of double taxation and fiscal evasion. . . . . Brussels, 1928. 
278 p. 

Question of the adherence of the United States of America to the 
protocol of signature of the statute of the permanent court of international 
justice. Report of the first committee to the Assembly. Geneva, 1929. 4 double 
pages, English and French text. 

Report of the work of the League since the last session of the Assembly. 
Geneva, 1929. 129 p. Supplementary report, Aug. 1, 1929. 51 p. 
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